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The Speech of the Honorable Mr. Stephen delivered, on 
the 31st March 1871, on the occasion of presenting the 
, report of the Select Committee on the Bill to define and 
amend the Law of Evidence {which will he found in 
ilxtra Supplement to Gazette of India of 13th April 
1871 p. 42.) 

“ I feel that I owe an apology to your Lordship and the 
Council for requesting their attention to a second speech upon a 
purely legal subject after the one which I delivered a week ago 
upon the Limitation Act. On this occasion, however, I have to 
explain the position of a measure perhaps as important as any 
that has been passed of late years by the Indian legislature, inas¬ 
much as, if it becomes law, it will affect the daily administration 
of both civil and criminal procedure throughout the whole country. 
Moreover, the subject-matter to which the Bill refers is one of 
deep and wide general interest, for a law of Evidence properly 
. (Jbnstructed would be nothing less than an application of the 
practical experience acquired in Courts of law to the problem of 
inquiring into the truth as to controverted questions of fact, 
however imperfectly it may have been attained. 

“ This is the object w^hich has been kept in view in framing 
the Bill which the Committee append to their report, and which I 
am now to describe in a general wajj to your Lordship and the 
Council. 

“ I will state, in the first place, the history of the measure 
down to the present time. So far back as the year 1868, the 
Indian Law Commissioners drew a draft Evidence Act, which 
was sent out to this country, and introduced and referred to a 
Select Committee by my friend and predecessor Mr. Maine. The 
Bill was circulated for opinion to the Local Governments, and 
was pronounced by every legal authority to which it was submit¬ 
ted to be unsuitable to the wants of this country. In this view 
the Committees concur for reasons which I need not state in detail 
on the present occasion, as they are fully stated in the report 
which I present to-day. I may observe in general, however, 
that thq principal reasons were that the Bill was not sufiSciently 
elementary; that it was in several respects incomplete, and 
that, if it became law, it would not supersede the* necessity 
under which judicial officers in the country are at present placed 
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of acquainting tbemselves by means of English hand-books witli 
the English law upon this subject. The Commissioners' draft, 
indeed, would hardly be intelligible to a person who did not enter 
upon the study of it with a considerable knowledge of the 
English law. Under these circumstances, a new draft was, framed, 
which we now propose to print and circulate, and on which I hope 
to reoeive the opinions of the Local Governments and High Courts 
ill the course of the summer, say, by next September, so that their 
criticisms may be deliberately weighed, and the measure may be 
finally disposed of by this time next year. 

“The report of the Committee explains very fully the scheme 
of the Bill, which, of course, is of considerable, though not, I 
hope, unwieldy, length, and enters fully into the reasons which 
havo led; us to adopt its leading provisions. I will not weary the 
^uncil by going into all these questions on the present occa¬ 
sion. I will confine myself to saying that I trust that those who, 
will have to criticise the Bill will begin by studying the report, 
•which has been drawn up with great care, and which, as well as 
the Bill itself, forms a ceunected and systematic whole. The^ 
general object kept in view in framing the Bill has been to 
produce something from which a student might derive a clear,- 
comprehensive and distinct knowledge of the subject, -without 
unnecessary labour, but not, of course, without that degree of cai!» 
fol and sustained alitention which is necessary in order to master 
any important and intricate matter. It is by this standm;d that 
the Committee in the general, and I in particular as the mmnbec 
in charge of the Bill, desire that it may be tried. 

With this reference to the Bill and the Report of the 
CommiMiO^i ^ proceed to discuss the general questions connected 
with the subject, and to mention a few of the loading features 
of the measure. 


“I suppose that I may assume as generally admitted the 
necessity which exists for legislation on the subject §f evidence 
in 4rit|sb India. It would be exceedingly di^ult to say precisely 
•what» at the present ^he law upon the subject certainly 

is. To some extent—it is far from being clear tp what extent-— 
and m some parts of the country—though questions luight be 
raised as to the particular parts of the country—the English 
i^aw of Evidence appears ^o pe m force in British India* What- 
ey^ is and will continue to be so ip 

pp^ce ; fobif\^^^ Englm Law of Evidence has not been ini^o- 


iis country, Ingi^ lawyers and quaa:4awyers hays> 


havc^oen m decide according, to the daw of 

Justicf, eqy^fy, apd gCol conaeienee. Practically speaking, these, 
attractive wow mean litlle more than an impsrfoct und " 
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bf injperfecfc collections of not vety reOefet editioiia of 
text-books. It is diflScnlt to ima^to anytbmg mnc^k less Sl^tis* 
factory than girch a state of the law as this. A goOd deal inajr 
be said for an elaborate legal system, well ttnderstood and stHetly 
administered. A good deal may be said for unaided mother-Wit 
and natural shrewdness; but a half and half system, in which a 
vast body of half-understood law, totally destitute of arrangement 
and of uncertain authority, maintains a dead-alive existence, is a 
state of things which it is by no means easy to praise. 

“ Legislation thus being necessary, in tphat direction is legis¬ 
lation to proceed ? A gentleman, for whose opinion upon all subjects 
connected with Indian law and legislation I, in comnton with 
most other people, have a profound respect, said to me the other 
day in discussing this subject; “ my Evidence Bill would be a 
very short one. It W'ould consist of one rule, to this effect—^All 
rules of evidence are hereby abolished.” I believe that the 
opinion thus vigorously expressed is really held by a large 
number of persons who would not avow it so plaifaly. There is, 
,in short, in the lay wodd, including in the expression the majority 
of Indian civilians, an impression that rules of evidence are 
technicalities invented by lawyers principally for what Bentham 
called fee-gathering purposes, and of ho real value in the investi¬ 
gation of truth. I cannot admit that this impression is in any 
degree correct. I believe that rules of evidence are of vet-y great / 
value in all inquiries into matters of fact, and in particulair in 
inquiries for judicial purposes ; and tliat it is practically impossible 
to investigate difficult subjects without regard to them. 

It is worth while to illustrate this point a little, because 
the necessity for rules of evidence r^ts upon it; hut strong proof 
of it is to be found in the fact that in all ages and countries 
have been rules of evidence. In rude times and amongst primi¬ 
tive people, the task of arriving at the triith as to matters of fact 
was regarded as so hopeless and difficult, that itide arbitrary sub^ 
stitutes for any sort of rational procedure were provided in 
shape of ordeals and judicial combats. Where pecple began to 
obtain glimpses of the true methods of investigation, they Seem 
to have considered as almost supernatural skill ^afc in our days 
would fall within the scope of average police officers or attorneys^ 
clerks. 'Hie delighted wonder which was displayed by ibe Jews, 
according to the apocryphal story of Susannah and the Elders^al 
w'hat a legal friend of mine used to call * that very ffeebte crt^S^ 
examination of Daniel’s about the trees,’ is a good instance of tb^. 
At a later period, arbitrary rules of evidence began to beibrm*^ 
ed. Such a ^et must be proved by tWq eye-tvitne$ses>auch 
anoter by four ; buch another by seven! To say notblni of 
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European systems, in which such rules were in force, the Hedaya 
is full of them. These rules were never introduced in their full 
force into England, but the system which was adopted, or rather 
which grew up by degrees, was of a very mixed and exceedingly sin¬ 
gular character. Part of it consisted of rules declaring large classes 
of witnesses to be incompetent. Part was intimately connected with 
the English system of special pleading, which was so contrived as 
to define with extreme precision the facts upon which the parties 
differed, or were, as the phrase goes, at issue. Part were the 
result of the practical experience of the Courts, and these were by 
far the most valuable portion, in my opinion, of the English Law 
of Evidence. Most of the other rules have indeed been cut away 
by legislation, _and the rules which still ramaia may fairly be 
taken to be the nett result of English judicial experience in 
modern times. In the most general terms, these rules are— 

1, that evidence must be confined to the issue ; 

2, that hearsay is no evidence; 

3, that the best evidence must be given ; 

4, rules as to confessions and admissions; 

6, rules as to documentary evidence. 

“ I have two general remarks to make upon them. 

“The first is that they are sound in substance and emi¬ 
nently useful in practice, and that, when properly understood, 
they are calculated to afford invaluable assistance to all who have 
to take part in the administration of justice. 

“ Tne second is that I believe that no body of rules upon any 
important subject were ever expressed so loosely, in such an intri¬ 
cate manner, or at such intolerable length. 

It is necessary to prove the first of these propositions, in 
order to justify the recommenliation of the Committee that the 
substance of the rules in question should be introduced in the 
form of express law into this country. It is necessary to prove 
the second proposition, in order to justify the attempt made in the 
BiU to reduce the rules to order and system. 

First, then, as to the proposition that the rules in question 
are substantially sound, and do far more good than harm, even in 
their present confused condition. The proof of this is, I think, 
to be found in a comparison between the proceedings of English 
Gourts of Justice and thos^ pf countries wmch have no suck rules, 
and f^tween the proceecfings of English Courts in which these 
rules are, and those in which they are not, understood and acted 
upon. As a preliminary i^maj^, I think I ought to observe that 
the knowledge ^P fnles^ possessed by English lawyers is 

denvq4 far. more from thel; daily practice in the Courts than from 
toore^cal Many |English lawyers know by habit, almost 
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instinctively, whether this or that (to use the common phrase) i| 
or is hot evidence, although they have hardly given the theory of 
the matter a thought. Practice, therefore, and not theory, affords 
the true test of the value of these rules. In fact, the clumsy, 
intricate, ambiguous, and in many iusinnces absurd, theory by 
which the rules of evidence are connected together came after 
the eminently sagacious practice which they were intended to 
justify land explain. What is the practical e^ect of these rules ? 

I may perhaps be permitted to answer this by referring to a book 
which I published in 1863 on the criminal laws of England, and 
which contains, amongst other things, an analysis of several cele¬ 
brated trials, English and French. One object of that analysis 
was to contrast the effect of the presence and absence of rules of 
evidence ; and I think that any one who would take the trouble 
to compare those trials together carefully would agree with me 
in the conclusion that the practical effect of the English rules of 
evidence in those cases was to shorten the proceedings enormously, 
and at the same time to consolidate and strengthen them, keeping 
out nothing that a reasonable person would have wished to nave 
“before him as materials for his judgment. The French system, 
on the other hand, which dispenses with all rules of evidence 
got, at least in those cases, no other result from the want of them 
than floods of irrelevant gossip and collateral questions enough 
to confuse and bewilder the strongest head. Again, compare the 
proceedings of an ordinary Court of criminal justice with the pro¬ 
ceedings of a court-martial, in which rules of evidence are far 
less strictly enforced and less clearly understood. An ordinary 
criminal Court never gets very far from the point, but a courts 
martial continually wanders into questions far remote from those 
which it was assembled to try. ifothing, for instance, is more 
common than to see the prosecutor change places, as it were, 
with the prisoner, or to find collateral issues pursued till the 
Cdurt finds itself engaged in determining, not whether A was 
guilty of a military offence, but whether Z told a falsehood on 
some perfectly irrelevant subject. In a case which I well re¬ 
collect, B testified against A. B being cross-examined to his credit 
stated a fact not otherwise relevant to the inquiry. Z denied the 
fact vphich B affirmed, and made further statements which were 
contradicted by intermediate letters of the alphabet. No Judge 
can possibly be expected, by the mere light of nature, to know 
how to set limits to the enquiries in which he is engaged; yet 
if he does not, an incalculable waste of time and energy, and a 
great w*eakening of the authority of his Court, is sure to follow^ 
Active and zealous advocates, who have no rules of pvidep^e to 
restrain their zeal', would have it in their power to pe^veyt ^ 
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administration of justice to the basest purposes, and to inflict iin« 
mense injury on every class connected with it, directly or re¬ 
motely : that might, and often would, in such hands be made the 
excuse for tearing open old quarrels and reviving questions laid 
at rest, and giving fresh animus to scandals long since exploded ; 
and the main question would frequently be lost sight of in a 
cloud of irritating and useless collateral issues. I may bo ex¬ 
cused for referring to my own experience at the Bar in illustration 
ctf this. Appeals against orders of affiliation used invari^tbly 
to produce an amount of perjury and counter-perjury which I 
should think it would bo difficult to exceed in any country. In 
certain parts of the country, it was a point of honour for the 
friends of the putative father and of the mother, respectively, to 
*go to session to swear for him, or her,’ as they used to say. l!^o 
one who did not take part in such cases could imagine the strange 
ramifications of falsehood and contradiction into which a hotly- 
contested case of this kind would spread, or the number of im¬ 
putations thrown on the honesty and chastity of the different 
witnesses, male and female. If it had not been for the rnlea of 
evidence, the leputations of half the population of the village 
would have been torn in pieces. The rules of evidence kept 
matters to a point, and so minimized the evil; but the parties, 
the witnesses, and the attornies, all appeared to me to be, on., 
more anxious than another, to fight the matter out till the very 
last rag of character had been stripped off the back of every man, 
woman, and child, whose name was in any way brought into the 
discussion. The French Courts display this evil in an aggravated 
form. In the work, to which I have already referred, will be found 
an account of the trial of a monk named Leotade for murder. 
If disposed of under the English rules of evidence, it could hardly 
have taken more than a day or two at the most. In the French 
Court, it lasted for, I think, about three weeks, and branched 
out into nil sorts of subjects. One witness, in particular, was 
discovered to have seduced a girl seven years berore, and letters 
from her to him were read to throw light on his character. He 
naturally wished to give his own account of the transactions, 
but was stopped on the ground that a line must be drawn Some¬ 
where, and that the Court chose to draw it between the point at 
which an irrelevant slur had been thrown on his •character and 
the point at which, had he> been permitted to do so, be might have 
given an equally irrelevant explanation. 

“ It is not, |«iw©ver,j merely for the purpose of coafining 
judicial proceedings withiq teseonabie limits that rules of evidence 
are useful. They are also of pre*©minent importance for the pur¬ 
pose qf protecting and gliding the judge in the disi^rge of hie 
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(jiitty.. There is a sease in which ife may he sai4 with 
truth that even legislative power is unequal to the task of abolieh- 
ing rules of evidence. No doubt, it is competent to the legisla* 
ture to provide that no rules of evideuce shall have the force of 
law; but unless they expressly forbid all Courts and Judges to 
act upon any rules at all, or to listen to any arguments as to the 
manner which they shall exercise the discretion with which 
they are invested (propositions too absurd to state or to discuss) 
the Judges infallibly will hear, and will be guided by, arguments 
upon the subject, and these arguments will be drawn from the 
practioe of English Courts. Moreover, the Courts of Appeal 
will exercise their own discretion in the matter, aud thus, by 
degrees, the system would grow up again in the most cumbrous 
chaotic and inconvenient of all conceivable shapes. The plain 
truth is, that there is only one possible way of getting rid of 
the law of evidence and that is by getting rid of the administra¬ 
tion of justice by lawyers and returning to the system of mere 
personal discretion. 

^ “ It may be that some persons would like this policy, but I 

suppose it IS one which I need not discuss. 

So far, I have considered the rules of evidence merely as 
they conduce to the important practical objects of keeping pro¬ 
ceedings to the point, and of protecting and supporting the 
judges. I must now say a few words on their value as furnishing 
the judge with solid tests of truth. I fully admit that their value 
in this respect is often exaggerated and misconceived; but I 
think that, when the matter is fairly stated, it will be found that 
they have a real, though ilT may bo described as a negative, value 
for this purpose, There are two ^reat problems ou which the 
rules of evidence throw no light at all, and on which they are 
not intended to throw auy light; and it must bo admitted that 
those problems are by far the most important of any which a 
judge has jio solve. No rule of evidence that ever was framed 
will assist a judge in the very smallest degree in determining the 
master question of the whole subject—whether, and how far, he 
ought to believe what the witnesses say ? Again, rules of evidence 
are not, and do not profess to be rules of logic. They throw no light 
at all ou a further questiou of equal importance to the one just 
stated. What*inference ought the judge to draw from the facta in 
which, after considering the statements made to him, be believes? 
In every judicial proceeding whatever, those two questions—Is thk 
true, and, if it is true, what then ?—ought to he constantly preset 
to the mind of the judge; and it must be admitted, bo^ that tbe 
rules of evidence do not throw the sinallest portion of light supon 
them and that persons who are absolutely i^orant of those riiles 
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may give a much better answer*to each c£ these questions than 
men to whom every rule of evidence is perfectly’ familiar. I 
think that a more or less distinct perception of this, coupled with 
impatience of the exaggerated pretensions which have sometimes 
been made on behalf of the rules of evidence, are the principal 
reasons for the distrust and dislike with which they are at times 
regarded. This dislike, I think merely a particular application of 
the vulgar error which in so many instances leads people to depre¬ 
cate art in comparison with nature ; as if there were an opposiHon 
between the two and as if art in all cases did not presup|mse and 
depend upon nature. The best shoes in the world will not make a 
man walk, nor will the best glasses make him see ; and in just 
the same way, the best rules of evidence will not supply the place 
of natural sagacity or of a taste for and training in logic; but it 
no more follows that rules of evidence are useless as guides to 
truth, than that shoes or glasses are useless as assistances to the 
feet and to the eyes. The real use of rules of evidence in ascer¬ 
taining the truth consists in the fact that they supply negative 
tests, warranted by very long and varied experience, as to two 
great points, the relevancy of facts to the question to be decided 
by the Court and the sort of evidence by which particular facts 
ought to be proved. They may in the broadest and most popular 
form bo statw thus :— 

** If you want to arrive at the troth as to any matter of fact 
of serious importance, observe the following maxims : 

** First, if your belief in the principal fact which you wish 
to ascertain is to be, after all, an inference from other facts, let 
those facts, at all events, be closely connected with the principal 
fact in some one of certain specific modes. Secondly, never believe 
in any fact whatever, whether it is the fact which you principally 
wish to determine, or whether it is a fact from which you propose 
to infer the existence of the principal fact, until you have before 
you the best evidence that is to be had ; that is to say, if the 
fact is a thing done, have before you some one who saw it done 
with his own eyes: if it Was a thing said have before you some 
one who heard it said with his own ears: if it was a written paper, 
have the paper before yoti and read it for yourself. This excep- 
tiou'^qualifications and explanations apart—is the true essence 
of the rules of evidence, hnd I think that no one will deny, either 
iliat these rules are in themselves eminently wise, or that they 
are by no means so obvious and seif*evident that the mere unassis** 
ted natural'eiigacity of ludioigl officers of every grade ,oan be 
trusted ^ grasp their mil meaning and to appl^ them to the 
pmctical flneations whicl^ arise in the administrailon of justice, 
with no assistance frmrt any express law. I do not wish to 
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fljj^alativc value to these rules. If they are firittly grasj)ed fey 
Courts of Justice, and rigidly insisted upon in all practical iuatters 
which come before the Courts, they will gradually work their 
way amongst the people at large, and furnish them with tests by 
which to distinguish between credulity and rational belief npou a 
great variety of matters which will be of vast importarice. 1 
ought to ada that the good whidh they are calculated tb effebt can 
be obtained only by erecting them into laws and rigorously enforc¬ 
ing theni. When this is done, I feel confident that experience 
will be continually adding to the proof of their value. 

** So fat, I have tried to prove the proposition that the English 
rules of evidence are of real Solid value, and that they arb hot 
a mere collection of arbitrary subtleties which shackle, instead 
of guiding, natural sagacity. I pass now to the next proposition, 
which is, that these rules are expressed in a form so confused, 
intricate and lengthy, that it is hardly possible for any one to learn 
their true meaning otherwise than by practice, an inconvenience 
.which may be altogether avoided by a careful and systematic 
distribution. For the proof of this proposition, if indeed it is 
disputed, I can only refer in general to the English text-books on 
the subject. They form a maSs of confusion which no one can 
tinderstand until, by the aid of long practice, he learns the inten¬ 
tion of the different rules, of which they heap together innumem- 
ble and often incoherent illustrations. I am far from wishing to 
impute this as a fault to the industrious, and in many cases dis¬ 
tinguished, authors of these compilations. They, like all other 
hand-bOoks, are intended for immediate practical purposes, and 
are mere Collections of enormous masses of isolated ruliriats, 
generally relating to some very minute point. It was fteceS^ary^ 
therefore, that they should be arranged, rather with reference td 
vague catch-words with which the ears of lawyers kre familiUr, 
than With o-eference tb theoretical principles which it hae never 
been worth any lawyer’s while to investigate. 

** The cbndition of the law of evidence, as well as the coU- 
. ditibn of many other branches of the law of England, affords 
continual illustrations of the extraordinary intricacy and difficul* 
ty which arises from the combination of the very greatest practi¬ 
cal sagacity with an absence of sound theory, or. What is still 
Worse, With the presence of unsound theory. No one who haS' 
not Seen it could possibly imagine how obscure the meanihg df 
a dever.maii may become when he is forced to* squeeze it fnid tie 
terms of a theory which does not fit it and is not trUe. I will 
^ve one or two illustrationa of my meaning. The ektirliiloi 
‘hearty is no evidenco’ early obtained considerable cirrency ih 
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iihe English Courts. In a general way, its meaning is clear enough, 
and, what is more, is true; but, when considered as the soientifio 
expression of a general truth, from which rules can be deduced in 
particular oases, it is inaccurate, faulty, and obscure to the last 
degree. The objections to it are, that both * Hearsay ’ and * evi¬ 
dence ’ are words of the most uncertain kind, each of which may 
mean several different things. For instance, hearsay may mean 
what you have heard a man eay, and this is its most obvious mean¬ 
ing ; but it is difficult to imagine a grosser absurdity than .fihe 
assertion that no one is ever to prove, in a judicial proceeding, 
any thing said by any other person. ‘ Hearsay,’ again, may be 
taken to mean that which a person did not perceive with his 
own organs of perception ; but this is not the natural sense of 
the word,, and it is almost impossible in practice to divest a 
word of its natural meaning. 

The word ‘ evidence ’ is also exceedingly ambiguous. It 
may mean that which a witness says in Court. It may mean 
facts to which he testifies, regarded as a groundwork for further 
inference. Notwithstanding this, the phrase ‘hearsay is no evi¬ 
dence,’ being emphatic and easy to recollect, stuck in the ears 
and in the minds of lawyers, and has been taken by many text- 
writers as the principles on which their statement of the most 
important branch of the law should be arranged. They accord¬ 
ingly took to describe as hearsay every fact of which evidence 
was by law excluded; in short they turned ‘ hearsay is no evi¬ 
dence’ into * that which is not evidence is hearsay.’ They did 
not, however, do this expressly ; they did it by describing as ex¬ 
ceptions to the rule excluding hearsay all cases in which evidence 
was admitted of anything wlpch would have been excluded but 
for such exceptions. This is so intricate a statement that I can 
hardly expect the Council to follow me, but I will give an illus- 
ti’ation of what I mean. The question is, whether a piece of land 
belongs to A or B. A says that it belongs to him, because his 
father C bought it from p, who bought it from E, and he pro¬ 
duces the deeds by whfch E conveyed the land to D and D con¬ 
veyed it to 0. Now, as H and E are not parties to the suit 
between A and B and as A cannot of his own knowledge know 
anything of the transaction between them, English text-writers 
<^ll the deed between p and E ‘ hearsayand according to Mr. 
Bitt Taylor, the rule which permits such deeds to be given in 
evidence is the third exception to the rule which excludes hearsay, 
pne of t^e l I^ami^t mistaken, called such evidence 

^ written hearsay,’ aotl soindilferent are EngliBh lawyers in general 
to the abuie jof language for the sake of momentary conveniehee 
that it probably never struck him that this was a oontradiotioa 
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in tesj^ms. I think, however, that it is bard to erpect peeple 
to understand, bear in mind, and follow out in all its ramifications 
a system which employs language in such a peculiar manner as 
to call ancient deeds ‘ written hearsay/ To talk of hearing a 
document is like talking of seeing a sound. 

I now turn to the ambiguity of the word ‘evidence,’ to 
which I have already referred. As I have just said, ‘evidence* 
sometimes means a JPact which suggests an inference. For ins¬ 
tance, it is common to say,—‘Recent possession of stolen goods is 
evidence of theft;’ that is, the fact of such possession suggests the 
inference of theft. At other times, and I think more frequently, 
^evidence’ means what a witness actually says in Court, or that 
which he produces. For instance, we say the evidence which he 
gave was true. I might occupy, I will not say the attention, but 
the time, of your Lordship and the Council for hours if I were to 
attempt to describe the amount of confusion and obscurity which 
the neglect of this simple and obvious distinction has thrown over 
the whole subject. I will content myself with observing that it 
, produces the effect of giving a double meaning to every expression 
into which the word ‘evidence’ is introduced. ‘ Circumstantial 
evidence,’ ‘hearsay evidence,’ ‘ direct evidence,’ ‘primary evidence,’ 
‘best evidence,’ have each two sets of meanings, and the result is, 
^hat it is almost impossible to arrive at a clear and comprehensive 
knowledge of the whole subject, or see how its various parts are 
1 elated to each other, without an amount of study, thought^ and 
practical acquaintance with the actual working of the rules of 
evidence which few people are in a position to bestow upon 
the subject. 

“ I may appear to be detaining the Council unduly upon 
merely verbal questions, but I think that it is a common fault 
to under-rate the importance of accurate language, particularly 
in regard to the fundamental terms of any particular branch of 
knowJedgew In regard to law, I have not the least doubt that a 
very large proportion of the intricacy and difficulty which attgeh 
to it is due to the fact that proper pains have never been bestowed 
on the definition of its fundamental terms. What could be made 
of Euclid if we wore not quite sure of our meaning when we spoke 
of a point, a line, a circle, parallels and perpendiculars ? such a 
defect would render geometry impossible, and the defect which 
makes large parts of the law almost unintelligible, and beyond all 
measure cumbrous and unwieldy, is precisely analogous to it in 
principle. I believe that, if its fundamental terms were defined as 
clearly as the term ‘ law’ was defined by the late Mr. Austin, the 
study of law would become comparatively easy, and in many oases 
attractive for its own sake; that its bulk might be diminished to a 
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degree of which people in general have hardly any conceptipn'j 
that the expense of its administration might be greatly diminished, 
and that comparative certainty might do away with a very large 
amount of needless and harassing litigation. 

I shall now proceed to describe, shortly, the principles on 
which the Draft Bill of the Committee has been framed. In the 
first place, we thought it necessary to fix the sense in which the 
fundamental terms of the subject should be understood, and for 
that purpose we define ‘fact,' ‘evidence,’* proof ’ ‘ pi oved,’and 
some others as to which I will content myself with a reference 
to the report. It seemed to us that the lemainder of the subject 
would fall under the following general heads:— 

1. —The relevancy of fact to the issues to be proved. 

2. —The proof of facts according to their virtue, by oral, docu¬ 

mentary, or material evidence. 

3. —^Tbe production of eyidence in Court. 

4. —Tho duties of the Court, and tho effect of mistake^ admis¬ 

sion or rejection of evidence. 

“ These heads would, we think, be found to efhbrace, and to 
arrange in their natural order, all the subjects treated of by' 
English text-writers and judges under the general head of the 
Daw of Evidence. I will say a few words on their relation to ^ach 
other, and on each of them in turn. 

“ The main feature of the Bill consists in the distinction drawn 
by it between the relevancy of facts and the mode of proving 
relevant facts. The neglect of this distinction by English text- 
writers, no doubt, arises from the ambiguity of the word ‘ evi¬ 
dence,* to w'hich I have already referred, and is the main cause of 
the extreme difficulty of understanding the English law of evidence 
systematically. I will shortly illustrate my meaning. A says, ‘ Z 
committed murder.’ First of all this is a fact—something which 
could be directly perceived by the sense of bearing and distinctly 
remembered afterwards. Now, whether tliis fact is or is not rele¬ 
vant in a paiticular case depends upona vaiiety of cirdumstances. 
If the question is, whetheir A was guilty of defaming Z by accusing 
him pf mnrdcr ; or whether Z had a motive for assaulting A because 
A said that he had committed murder or if Z is accused of mur¬ 
der, and the object is tp show that, when A charged him with 
it he behaved as if he Wefe guilty, and in many other instances 
which tmght he put, the fact that A spoke those words is clearly 
relevant. jBut if the question is, whether Z actually did commit 
murdpii, the fact that A ttiougM so or said so, generally speaking, 
is pot relevant, Supposkg, however, that the fact is relevant on 
eome groundsnust mentioned, or on any other ground, 

whateve^fP the gronnf on which the words me relent to the 
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matter under in<juiry, it is obvious that tbe words themselves 
ought* to be satisfactorily proved, and the rule of English law—^ 
and w'e think it is a wise rule—is that they must be proved by the 
assertion of some witness that he heard them said with his owu 
ears. English text-writers throw together these two classes of 
rules under the head of Hearsay. They lay down the general 
rule that hearsay is no evidence, meaning by it that certain classes 
of facts called hearsay are to be treated as irrelevant to the deters 
mination of particular questions, and it is necessary to look 
thro*ugh a long list of exceptions to that rule in order to see whe¬ 
ther, in a particular case, A’s statement may or may not be 
proved. If you find that it can be proved, the question is, how 
can it be proved ? and you propose to prove it by a witness who 
says that B told him that he heard A say so. Again, you arc 
told, * hearsay is no evidencebut this time the expression means, 
not that the fact is irrelevant, but that the testimony by which 
it is proposed to prove the fact is improper. One extreme incon¬ 
venience of this is, that the most important part of the English 
law of evidence is thrown into the most intricate and inconvenient 
bf all possible forms, that of a very wide negative, of most un¬ 
certain meaning, qualified by a long string of exceedingly intricate 
exceptions. 

^ ‘‘ No one who has not gone through the process of learning 

the law by mere rule-of-thumb practice can imagine the degree of 
needless obscurity and difficulty upon this point, of the existence 
of which he becomes gradually conscious. It would be perfectly 
fair to say to almost any English text-writer, ‘you tell me, at 
enormous length, what is not evidence; but you nowhere tell me 
what is evidence, except, indeed, in large compilations, which point 
out what has to be proved upon partteular issues, and which it is 
as impossible to road or remember as it is to road or remember 
any other mere works of reference.’ 

I hope that we have been able to avoid this, and that the 
second cha{)ter of the Bill will be found to state specifically, and 
in a positive form, what sorts of facts are relevant, as being suffi¬ 
ciently connected with the facts in issue to afford grounds for an 
inference as to their existence oi nou-existence. I will not 
weary the Council by mentioning those rules, and I will content 
myself by referring to the Bill and to the report. But I may 
shortly illustrate them by reference to a passage from a modem 
historian, which will relieve the dulness of a very technical speech* 
The passage to which I refer is a short summary, by Mr. Froude, 
of the grounds on which he believes that Mary Queen of 3oots 
murdered her husband. 

“As Mr, Froude is not a lawyer, he certainly vftroleViat 


PDF Compressor Pro 


■SS^' SPEECH. 

w 

I am about to read without reference to rules of evidence. 

I think the fact that be did, in fact, unconsciously observe them 
illustrates very strongly the truth of iny assertion that they are 
no more than the result of experience and practical sagacity 
thrown into a categorical shape. I need hardly say that I use 
the passage merely as an illustration, and without any notion of 
adopting Mr. Froude’s opinions, or asserting the truth of his facts. , 
I am concerned merely with their relevance. 

‘‘ She (Mary) was known to have been weary of her husband 
and anxious to get rid of him. 

“ (By our draft, facts which show motive are relevant). 

^The diflBculty and the means of disposing of him had been 
discussed in her presence, and she had herself suggested to Sir 
James Balfour to kill him.’ 

“ (Facts which show preparation for a fact in issue are rele¬ 
vant). 

‘^^She brought him to the house where he was destroyed; 
she was with him two hours before his death;’ 

“ (Facts so connected with the facts in issue as to form par{ 
of the same transaction are relevant;. 

* And afterwards threw every difficulty in the way of any 
examination into the circumstances of his end.’ 

(Subsequent conduct influenced by any fact in issue is rel€- . 

vant), 

. ‘“The Earl of Both well was publicly accused of the murder. 

“ (Facts necessary to be known in order to introduce relevant 
facts are relevant). 

She kept him close at her side ; she would not allow him 
to be arrested; she went oppnly to Seton with him before her 
widowhood was a fortnight old. When at last, unwillingly, she 
Consented to his trial, Edinburgh was occupied by his retainers. 
He presented himself at the Tolbooth surrounded by the Royal 
Guard, and the charge fell to the ground, because the Crown did 
not prosecute and the Earl of Lennox had been prevented from 
appearing.’ 

^‘(Subsequent conduct influenced by any fact in issue is . 
reliByant). 

A few weeks later, she married Bothwell, though he had 
a Wife already, and when her subjects rose in arms against her 
aipi,d iook her prisoner, she allow herself to be divorced 

jpn.\ ^ \ 

^ ^^ufequent oonducti Mdiiv^^^^ 

of th4evi<miice consisted of certain letters 
^tb g^ bieea .was. sail to have written. Mr. Fronde, in 
P^sage^^^p 1 need not ipad, alleges facts which go to idiow that 
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slie tried to prevent the production^ and secure the destruatibni 
ef these letters* An illustration as to suhsequent conduot meets 
the case of a person who destroys or conceals evidence* 

** Finally, Mr. Froude observes: ‘ In her own correspondence 
though she denies the crime, there is nowhere the clear ring bf 
innocence which makes its weight felt even when the evidence iS 
weak which supports the words,’ 

•“The letters would be evidence under the section relating to 
admissions^ and Mr. Froude’s remark is in nature of a criticism 
on them by a prosecuting Counsel. 

In English text-books, so far as my experience goes, these 
rules and others of the same sort are nowhere presented in a 
compact substantive form. They come in, for the most part, 
as exceptions to the rule that evidence must be confined to the 
points in issue. In fact, they can be learned only by the practices 
of the Courts, though they are as natural and lax as any rules 
need be if they are properly stated. 

From the rules which state what facts may be proved, we 
pass to those which prescribe the manner in which a relevant fact, 
must be proved. Passing over technical matters—such as the law 
- relating to judicial notice, questions relating to public documents, 
and the like—these rules may be said to be three in number, 
though, of course, numerous introductory rules are required to 
adopt for practice. They are these— 

“ 1. If a fact is proved by oral evidence, it must be direct* 
that is to say, things seen must be deposed to by some one who 
says he saw them with his own eyes.* Things heard by some one 
who says he heard them with his own ears. 

“ 2. Original documents must bo produced or accounted for 
before any qther evidence can be given of their contents. 

“ 3 When a contract has been reduced to writingj it must 
not be varied by oral evidence. 

‘ These rules, as I have said, are subject to certain exceptions, 
and require certain practical adjustments ; but I do not think 
that any one who has had practical experience of the working of 
courts of justice will deny their substantial soundness, or indeed 
the absolute practical necessity for enforcing them. 

Passing over certain matters which are explained at len|tb 
in the Bill and report, I come to matters to whi^ the Comnaittee 
attach the greatest importance as having peculiar reference the; 
administration of justice in India. The first of these ?i^es re|^ 
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t0 tit© part taken hy the judge in the examination of witeesees 
the second to the effect of the improper admission or rejection of 
evidence upon the proceedings in case of appeal. 

“ That part of the law of evidence which relates to the manner 
in which witnesses are to be examined assumes the existence of a 
well-educated Bar, co-operating with the judge and relieving him 
practically of every other duty than that of deciding questions 
which may arise between them. I need hardly say that this 
state of things does not exist in India, and that it would be a great 
mistake to legislate as if it did. In a great number of cases— 
probably the vast numerical majority—the judge has to conduct 
the whole trial himself. In all cases he has to represent the inter¬ 
ests of the public much more distinctly than he does in England, 
In many cases, he has to get at the truth, or as near to it as he can, 
by the aid of collateral inquiries, which may incidentally tend to 
something relevant; and it is most unlikely that he should ever 
wish to push an inquiry needlessl 3 % or to go into matters not really 
connected with it. We have accordingly thought it right to arm 
judges with a general power to ask any questions, upon any facts; 
of any witnesses, at any stage of the proceedings, irrespectively 
of the rules of evidence binding on the parties and their agents, 
and we have inserted in the Bill a distinct declaration that it is 
the duty of the judge, especially in criminal cases, not merely lib 
listen to the evidence put before him, but to inquire to the ut¬ 
most into the truth of the matter. We do not think that the 
English theories, that the public have no interest in arriving at the 
truth, and that even criminal proceedings ought to be regarded 
mainly in the light of private questions between the prosecutor 
and the prisoner, are at all suited to India, if indeed they are the 
result of anything better than carelessness and apathy in England. 

“ With respect to the question of appeals, we have drawn a 
series of provisions, the subject of which is to prevent mere 
mistakes in procedure from destroying the value of work properly 
done, as far as it goes. We have gone through the various cases 
in which, as appears to us, the question of the improper admis¬ 
sion or rejection or omission of evidence can arise; and have 
provided, that, whenever any Appellate Court discovers the occur¬ 
rence of any mistake, it shall not reverse the decision Of the 
inferibr Court, but shall eithei* strike out what is redundant, or 
supply what is defective, as Ithe case may be, and give judgment 
acoor&igly. i 

«1 have addressed yotir !|ordsh?p and the Council at great 
leagth, htjt think, at grater length than the importance of 
the mjilter ]^fqttires. | 
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fhe Speech of the Hon'ble Fitz-Janes Stephen ddtvered 
on the 12th March 1872 moving the Bill 
should he taken into consideration (which wUl be 
found in the Supplement to the Gazette of India for 
March ZOth 1872, p. 230.) 

^ My Lord—J ust a year ago, in submitting the report of 
the committee to the Council, I explained at very consiaerable 
length the general design and scope of the Bill which they pro¬ 
posed, and which is now before the Council for its final decision. 
I need not revert to what I then said upon the general principles 
of the subject. My best course, I think, will be to inform the 
Council of what has taken place in relation to the Bill since I 
last addressed them on the subject. 

“ After a very full and careful reconsideration of its various 
details, the Bill was published in the and forwarded 

.to the Local Governments for opinion. It was carefully reconsi¬ 
dered in committee, after the return of the Government to Calcutta. 
It was published in the Gazette upwards of a month ago, with 
a report giving an account of the various alterations which had 
. ^een made in it; and it is now finally submitted for the considera¬ 
tion of the Council. The Committee has fully considered all the 
papers with which it was favoured; but, with one or two exceptions, 

I cannot say that it has received any very considerable assistance 
from its critics. The Bengal Government made some important 
observations, and so did the Madras Government, which favoured 
us with two peculiarly valuable pap^s; one by the then Advocate 
Genera], Mr. Norton, and the other in the form of a letter by the 
Government itself, which had obviously been prepared with the ad¬ 
vice and assistance of a very able professional lawyer. We have 
received nQ public expression of opinion from any one of the 
High Courts, except the High Court of Bombay, wnich approved 
generally of the Bill, but took exception to two of its provisions on 
. minor points. The High Court of Calcutta announced its inten¬ 
tion to say nothing at all on the matter. The High Courts of 
Madras'and Allahabad have, as a fact, said nothing; and as the 
Bill has been before them for many months, I presume that 
they do not intend to do so. I have, however, the satisfaction 
of being able to say that most of the Barrister Judges of this 
High Qpurts, and three out of the four Chief Justices, hi^e In¬ 
formed me that they approve generally of the Bill,^s^and iepiid 
it as an important improvement on the existing state 
The Lecai Governments, I think, are unanimous In 
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tiiQ m^surd as ooe wM«li is^^mucli mdad/and which is so far 
auiied to its purpose as to he both int'eliigihle to persons not 
legally trained, and complete in essential'respects. • 

“Upop this point, I would specially re% to the valuable 
papers already referred to, which have been received from Madras. 
It is impossible, in reading them, not to see that their authors 
do not like the Bill, They find every fault they can with it, 
sometimes coming to very minute criticism. I do not in the 
least complain of this. I only wish the Bill had been critiqised 
more fully in the same spirit, and I readily admit that the critics 
in question have pointed out many defects which have been, I 
think, removed. I am entitled to say that such other defects as 
may still be latent in it have escaped the detection of at least 
two highly competent, and by no means favourable critics, who 
have given the matter careful consideration. Upon some of these 
criticisms, I will make a few remarks as I go on. I refer to them 
now for the sake of showing the importance of the opinions 
which I am about to read. 

“The letter of the Madras Government says— 

* It is both advisable and possible so to codify the Law of Evidence as to 
present within the limits of a single enactment a treatise upon that law 
practically sufidcieut for ordinary purposes,’ 

and i;. then adds— 

‘ The Draft Bill in its scheme and general arrangement appears to furnish 
an adequate outline of such a Code 

but it is observed that the Bill ‘ in its present state is far 
from complete. ’ 

“ Mr. Norton expresses the same opinion at greater length, 
and each of these authorities agrees in the statement that the 
Bill is only a skeleton, which will have to be completed by a great 
number of judicial decisions. 

** Mr. Norton criticises the Bill, section by section, and in 
order to show how fully he has done so, he observes— 

‘ I have, however, compared it, section by section, with Stylor, Eofcoe, 
Begk and other text-writers ; with the Civil and Criminal. Pro^dure"" Codes 
as they apply to the subject of evUence; with some of the existing 
Acts which regulate judicial evidence, and such judicial decisions as 1 have 
aoo^ to, illustrating the principles which at present are generally supposed 
by the Profession to obtain in the Courts of India,’ 

“He conld hardly, I think, have submitted it to a more 
searching test. Further on, he observes— 

* The process by which this Bill has been, in the main, built up, appears 
to me to have b«sn by following Jilr. Pitt Taylor’s work on evidence, and arbi¬ 
trarily selecting certain sections or portions of sections.’ 

“He l^en criticises thp BUlIn detail, and concludes by say- 
ii^— i 

* S)Uoh are i^e observations lhat have occurred to me in the most careful 
itndy <X oah this BiU; i^d I think that, with some omiaetone, a little 
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re-arrangeme&t here and there, and considerable extension and enlal|[en)efit, 
it prdtoises to prove a great step in advance and improvement in the 
present uncodified law of evidence, and likely to afford very valuable aid and 
facilities to the Mofussil Judges, and all ooneamed in the practice of the law 
in the Mofussil.' ^ 

“ The general result of criticisms is, that the Bill is 

^ good as far as it goes, but is very incomplete, and is composed, of 
scraps of Taylor on Evidence, ‘arbitrarily,’ and much too sparingly, 
seleipted. I think I owe to the Council and to the public some 
observations on this matter. I assert that they do the Bill an 
injustice; that it is very much more complete than its critics allow 
it to be; and that their own writings prove it. I ^yilt not do Mr. 
Norton the injustice of supposing that he has intentionally kept 
back anything of importance which has occurred to him in the 
Bill. I am therefore entitled to assume that his paper T^ich con¬ 
tains 103 paragraphs and extends over 14 folio pages, refers to all 
the defects and omissions which his careful study of the subject has 
brought to his notice. Passing over criticisms of detail, many 
of which are no doubt just and have been adopted, I find that the 
only sins of omission with which he charges the Bill are the 
following:— 

“ 1.—Its provisions as to the effect of judgments are ^ meagre.’ 

*• 2.—It does not deal fully enough with the subject of 
presumptions. 

“ He also suggests slight additions to, or enlargements upon 
four sections of very subordinate importance, which I will not 
trouble the Council by referring to. 

“ The letter from the Madras Government, which describes, 
the Bill as ‘ far from complete,* specifies no omission whatever, 
except in reference to the subject of presumptions, more of which 
it afiSrms, should be included ^ in a Code aiming at completeness.* 

“ The charge of incompleteness, then, comes to this, that 
the Bill dcips not deal fu lly enough with the two subjects of 
judgments anffpresumptib’ns.i jvill rel^to^ t^^ here-^ 

after7*'b«44-witt'^rst,^ w^^ yolir Lordship’s permission, say a few 
words on the positive grounds on which I assert that the Bill 
does form a complete Code, and does deal with every subject 
which has been dealt with by English text-writers on evidence or 
by English legislation. This leads me, in the first place, to notice 
the remark that it consists of bits of Taylor on Evideiem * arbi¬ 
trarily * chosen. There is a certain amount of truth in this chikrge, 
about as,much truth, and truth of the same kind, as there wotdd 
be in saying that the speech which I am now making is composed 
of words arbitrarily chosen out of the dictionary. I cou^ jbarfly 
meiiUon any English law-book in common use, which is; 
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MIeiidil be^ mubb iiiore than a lafge index^ made up of exti’acb 
eaebSHtttiiig tb^bthet with little regard as to any other tlian a 
fidff stijjfei^fibial peffuhctOry arratigemeht of the snhjedt-matter, 
^beire is always soine one book which is in possession of the field 
at a given fhoment, because it is more complete than its rivals, 
and has the latest cases and Statutes entered up in it. This posi- 
tioh at present is occupied by Taylor’s book, as it was occupied 
before his time by Gilbert, PIiniTpl,"Sto^’ki^nd others; and as 
analagous positions are*6iiiictipie3’/in relat^^^^ other subjects^ by 
Mu/im f Primes. Sullen on Fleading and other works known to 
all'^lawyers. To say,' however,' ihalBill now before the 
Council consists of bits taken from Taylor, and especially of bits 
taken ^ arbitrarily, ’ is altogether incorrect. In the first placej the 
arrangement of the Bill, and the general conception of the subject 
on which that arrangement is based, are altogether unlike any¬ 
thing ill Taylor or in any other text-book on the subject with 
which I am acquainted. Nowhere in Taylor, nor in Mr. Norton’s 
own book on the subject, will be found any recognition of the 
dietinction between the relevancy of facts and the proof of facts, 
or any, even the faintest, perception of the extreme ambiguit 3 f 
and uncertainty which as I snowed in the observations which I 
addressed to the Council a year ago, have been thrown over the 
whole subject by the absence of anything like an attempt te 
define with precision the fundamental terms of the subject, and 
especially the vrords ‘ fact ’ and ^ evidence.’ As to the notion that 
hits of Taylor have been ‘arbitrarily’ put together in the Bill, I 
will only say that, at a proper time and place, I would undertake 
to assign the reason why every section stands where it does. tJp- 
on the question of completeness, however, I will make this remark; 
I assert that every principle applicable to the circumstances of 
British India which is contained in the 1,598 royal octavo pages 
ot TayU>r on Evidence, is contained in the 167 sections of this 
Bill; I also assert that the Bill has been carefully compared, sec¬ 
tion by section, with the last edition of Mr. Norton’s Vork upon 
evidence, and that it dispc^es fully of every subject of which Mr 
Korton treats. 

*As to the specific instances of incompleteness which are 
alleged against the Bill, twb only are of any importance, and upon 
efwii of thein I will say a fiw 

, first is, that llie Chapter on Judgments is meagre. 

it may| appear meagre to those who take their 
of the taw of &iden^ from works like Mr. Taylor^s; 
hijl, tj&t belongs to the 

^ of arrangement ana classifioafion oE 

% tie great i^ronch of the law of fingland? nhfi one 
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ol the strongest instances of it is to be found in the way in which 
proviswas of an essentially different character are frequently com¬ 
prised under the same head. I might give many illustrations of 
this; but the Law of Evidence, 1 think, supplies more glaring 
illustrations than any other department of law. Many English 
writers have treated the subject in such a manner as to make 
it comprise the whole body of the law. Thus, for instance, 
Starkie*8 Law of Evidence deals with the whole range of the orimi- 
naljaw and of actions for contracts and wrongs llis book con¬ 
tains, not merely rules about hearsay and secondary evidence and 
the like, but a specification of llie sort of facts which it is per¬ 
missible to prove on a charge of murder, or in an action for libel, 
in order to show malice, or under the plea of not guilty in such 
an action. It is obvious tiint the Law of Evidence thus conceived 
would include nearly the whole of the substantive law, and it fol¬ 
lows, I think, that it is of great iinpoitance to draw the line dis¬ 
tinctly between what properly belongs to the subject and what 
does not. It is for this reason that the sections about judg¬ 
ments are drawn in their present form, and that certain topics 
*connected with judgments, which are often dealt with by writers on 
evidence, are omitted from the Bill. The subject is very techni¬ 
cal; but I will endeavour to explain it in few words. 

^ ‘‘The second section of the Code of Civil Procedure enacts 
that— 

‘ The Civil Coui'ts shall not take cognizance of any suit brought on a 
cause of action which shall have been heard and determined l»y a Court of 
competent jurisdiction in a former suit between the same parties, or between 
parties under whom they claim.’ 

The Code of Criminal Procedure enacts that a man shall 
not be tried again after he has onc8 been acquitted or convicted. 
It is a matter of great difficulty and intricacy to describe the 
precise effect of these provisions, and to show how they apply to 
a variety of cases which may arise. Mr. Broughton's edition of 
the Co(5e 6f Civil Procedure coutiaiis ton large pages, in very 
small print, of notes of the cases which have been decided on 
the second section of the Code of Civil Procedure, and a certain 
number of decisions have been given on the corresponding sections 
of the Code of Criminal Piocedure ; and it is beacause this Bill 
does not codify those decisions that it is described as meagre. My 
answer to the criticism is, that the authoi’s of the two Codes in 
question were quite right in considering the matter as essentially 
a matter of procedure. It no more belongs to the Law of Evi¬ 
dence than a thousand other questions which are sometimes con¬ 
nected with it. Tbeie are, for instance, cases in which insanity 
excuses an act which, but for its existence, would be a crime, 
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^ man defends himse}! on the ground of insanity, he musj; give 
evfdonoe of it, just as he must prove the existence of a judgment 
barring his antagonist’s right to sue if he relies on the right’s 
being so barred; but it appears to me that it would be as reaBon> 
able to treat the question of the effect of insanity on responsi¬ 
bility as a part of the Law of Evidence, because, in particular 
cases, it may be necessary to give evidence of insanity, as to treat 
the law .as to the eff'ect of a previous judgment on a right to sue 
as part of the Law of Evidence, because, in certain cases, it may 
be neces^aiy to give evidence of tbo existence of a previous judg¬ 
ment. 

‘‘The only questions connected with Judgments, which do 
appear to me to form pait of the Law of Evidence pfoperly so 
called, are dealt with in sections 40—44 of the Bill. These 
sections provide for the cases in \’vhich the fact that a Court has 
decided as to a given matter of fact relevant to the issue may 
be pi'oved for the purpose of showing that that fact exists. This, 
no doubt, is a branch of the Law of Evidence, and the provisions 
referred to dispose of it fully. ^ 

“As to the subject of Presumptions, my answer to the 
critic? of the Bill is partly ^ to the same eff'ect, though 
their -criticisms were perhaps better founded. I must admit 
that the Bill as introduced dealt less fully with this subjecif 
than was thought desirable on farther consideration and some ad¬ 
ditions to it have accordingly been intioduced, though the general 
principle on which the matter was dealt with is maintained. The 
subject of presumptions is one of some degree of geneial interest. 
It was a favourite enterprise on the part of continental lawyers 
to try to frame systems as ^to the effect of presumptions which 
would spare Judges the trouble of judging of facts for themselves 
by the light of their own experience and common sense. A Pre¬ 
sumption w’as an artificial rule as to the value and import of a 
particular proved fact. These presumptions were almost infinite 
in number and w’^ere arranged in a variety of ways. There were 
rebuttable presumptions, and presumptions which were irrebut¬ 
table. JPrwBumpti&nes juris et de jure, Prmumptiones juris, 
Prmuwptwms facti. There were also an infinite variety of 
rules for weighing evidence; so much in the way of presumption 
and BO much evidence wa? full proof, a little less was halt-full, 
and so on. Scraps of this theory have found their way into 
English law, where they Jiroduce a very incongruous ami unfor¬ 
tunate effect, and |;ive ri® to a/good deal of needless intrioady. 
Another usa to which presumptions have been put is that of 
engrafthlmapon the I^av^of Evidence many subjects which 
no wa^',,^!ong to it. Ppr instance, there is sedd to ‘ 
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^conclusive, every one knows tHe tkie is 

regarded as necessary inVorder to vindicate the ft^|iier 
that no: one is to be, punished for breaking a; law of wMoh he 
was ignorant. To my mind this is simply expressing one truth 
in the shape of'two falsehoods. The plain dootfineV that igncH; 
ranee of the law is no excuse for breaking it, dispenses with the 
presumption, and hands the subject over, from the Law of Evi^ 
denife with which it is accidentally connected, to* criminal law 
to-;^ich, it properly belongs. 

“I.will.not weary the Council by going into all the details 
of the subject, thongh I could with perfect ease, if it would not 
tske too long, answer specifically the remark of the Madras 
Government on this mtter. That'Gevernment says— 

/ Sections 102-4 contain three instances of presumptions, selected from a 
chapter of the Law of Evidence which in Taylor fills 111 sections. It is dijfi- 
cult 'to see why any should be inserted when so few are chosen. 

“ In general terms the answ^er is this ; large parts of Mr. 
Taylor’s chapter relate to topics w'hich have nothing to do with 
Jhe Law of Evidence. Those which are of practical importance 
are all included in the Bill as it stands (a few were no deubt 
omitted in the first draft), and they fall under these beads 
Is^^There are a few cases in which it is expedient to provide 
%at one fact shall be conclusive .proof of another, for various 
obvious reasons—the inference of legitimacy from marriage is a 
good instance. 2ndly .—There are several cases in which Courts 
would be at a loss as to the course which they ought to take under 
certain circumstances without a distinct rule of guidance. After 
what length of absence unaccounted for, for instance, may it be 
presumed that a man is dead ? The rule is that seven years is 
sufficient for the purpose. Obviously, six or eight would do 
equally well'; but it is also obvious that, to have a distinct rule is 
a greft convenience. All cases of this kind fall pro})erly under 
the head of ithe Burden of Proof, and I think it will beTj?und that 
the provisions contained in chapter VII of the'Bill provide for all 
of them, 1 , A, hew. section (114) has been added to this Chapter 
which deserves special notice. Its substance was, 1 thinky implied 
in the original draft of the^Bill ; but it has been inserted in order 
to put the matter beyond all possibility of doubt. It is in the 
following words— 

^ * 114, The Court may presume the existence of any fact which it thiaka 
likely to have happened regard being had to the common course^ of natimal 
events, human conduct and pnblic and private business, in’thsirrelatipu to 
the facts «f the particular case. ; ’ , 


lllmtrattom. 


The Court may presume— 

(a.) That ft man who is in possession of stolen 
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theft is either the thief or has received the goods knowing them to be ^ stolen, 
•unless he can account for his possession ; 

(6.) That an accomplice is unworthy of credit, unless he is corroborated 
in material particulars; 

(c.) That a hill of exchange, accepted or endorsed, was accepted or 
endorsed for good consideration ; 


{d.) That a thing or state of things "which has been shown to be in exis¬ 
tence within a periorl shorter than that within which such things or states of 
things usually cease to exist, is still in existence ; > 

(c.) I'hiit judicial and official acts have been regularly performed ; 

if. ) That the common course of business has been followed in parti¬ 
cular cases ; 

ig. ) That evidence which could be, and is not, produced, would, if 
produced, be unfavourable to the person who withholds it; 

(4.) That if a man refuses to answer a question which he is not com¬ 
pelled to answer by law, the answer, if given, would be unfavourable to 
him. 


{%.) That when a document creating an obligation is in the hands of 
the obligor, the obligation has been discharged. 

But the Court shall also have regard to sucli facts as the following, in 
considering w'hether such maxims do or do not apply to the particular cose 
before them :— 

As to illustration («)—A shop-keeper has in his till a marked rupee 
soon after it was stolen, and cannot account for its possession specifically, but 
is continually receiving rupees in the course of his business. 

As to illustration (6)—A, a x>erson of the highest character, is tried for 
causing a man’s death by an act of negligence in arranging certain machinery. 
B, a person of equally good character who also took part in the arrangement, 
describes precisely w'hat was done, and admits and explains the common 
carelessness of A and himself: 

As to illustration (4)—A crime is committed by several persons. A, B 
and C, three of the criminals, aie captured on the spot and kept apai*t from 
each other. Each gives an account of the crime iuii>}icating JL>, and the ac¬ 
counts correborate each other in ^iich a manner as to render previous concert 
highly improbable: 

As to illustration the drawer of a bill of exchange, was a man of 

business. B. the acceptor, was a young and ignorant person, con^letely 
under A^s innuence : 

As to illiistration {d) —It is x>roved that a river ran in a pertain course 
five years ago, but it is known that there have been floods since that time 
which might change its course: . 

As to illustration (e) A judicial act, the regularity of which is in 
question^ was performed under exceptional circumstances : 

As to illustration (/) The question is, whether a letter was received. It 
is shown to have been posted, but the usual course of the post was interrupt¬ 
ed by disturbances: r 

As to illttsti^tion {g)-~A n|an refuses to produce a document which 
twmld be«? vn a contract of smat importance on which he is sued, but which 
might A^so hy are the feelings ai|d reputation of his family : 

As,to ^lustration (4) A hiail refu8|8 to answer a question which he is not 
Obin^iled to answer, bull the answer to it mi^^ to him in 

matters uEMmiihiected with the flatter in relation to which it is asked : ; 

Jl^s j|A|l^stmtion (<)—A pond is in possession of the obligor, bu|^ 
circui]6iBtiS|iii.of the case are Si|jh that he may have stolen it.’ . 
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6f thi« provisidn^ ao^pled with g$a$ml 
repealing clause at the beginning of the Bill is to mahe it perfectly 
clear that Courts of justice are to use their own oonaiUOii sensg 
and experience in judging of the effect of particular facts, and 
that they are to be subject to no technical rules whatever on the 
subject* The illustrations given are, for the moat part, oases of whafe 
• in English law are called presumptions of law; artificial rules 
to the effect of evidence by which the Court is bound to guide 
its decision, subject, however, to certain limitations which it is 
difficult either to understand or to apply but which will be swept 
away by the section in question* I am not quite sure whether, in 
strictness of speech, the rule that an accomplice is unworthy of 
credit, unless he is confirmed, can be called a presumption of law* 
though, according to a very elaborate judgment of Sir Barnes 
Peacock’s it has, at all events, some of the most important eharao- 
teristics of such a presumption. Be this how it tnay, the ihdefi^ 
nite position in wliioh it stands has been the cause of en<llei^ 
perplexity and frequent failures of justice. On the one hand, 
it is clear law that a conviction is not illegal because it iMPOoeeds 
on the uncorroborated evidence of an accomplice; oU the other 
hand, it seems to be also law that, in cases tried by a jury, 
the Judge is bound by law to tell them that they ought not to 
"Convict on such evidence, though they can if they choose. HcJw 
a Sessions Judge (sitting without a jury) is to give hiaifelf a 
direction to that effect, and how a High Court is to deal With a 
case in which he has convicted, although he told himself that ho 
Ought not to convict, 1 do not quite understand. At all eventSf 
it seems to me quite clear that he ought to be at liberty to use 
his discretion on the subject. Of couise, the fact that 0. hiah is ini 
accomplioe forms a strong objection, in most cases, to his evidehOe; 
but every one, I thiuk, must have met with instances in which it 
is practically impossible to doubt the truth of snclf evidenoe^. 
although it may not be corroborated, or although the evidehCi by 
whiohit is corroborated is itself suspicions. 

As I have already observed, I do not wish to tronbk the 
Council with technicalities $ but I hope this explanaition will show 
that this part of the Bill, at all events, is not inoomplete. 

I may observe that many topics closely connected with the 
subject of evidence are incapable of being satisfactorily dealt with 
by express law. It would be easy to dilate upon the ^eory oil 
which the whole subject rests, and the manner in which an Act hf 
this kind should be ueed In practice. I think, however, that il 
would not be proper to do so on the present ooeasiom Ih«^ 
therefore put into writing what I have to say on the«a ml^aetA 
and I proppse to pi'b£h what I written, by way * 0 ! p 
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Commentary upon, or introduction to, the Act itself. I hope that 
this may be of some use to the Civil Servants who are preparing for 
their Indian career, and to the law students in Indian Universi¬ 
ties. The subject is one which reaches far beyond law; for the 
law of evidence is nothing unless it is founded upon a rational con¬ 
ception of the manner in which truth as to all matters of fact what¬ 
ever ought to be investigated. 

** I now turn to a criticism made on the Bill by His Honor 
the Lieutenant-Governor of Bengal, who appears to be somewhat 
dissatisfied with the manner in which the Bill deals with the ques¬ 
tion of relevancy, which as he says, is a question of degree. 

* The Lieutenant-Governor has no 'louht that the law, clearing up the 
obscurity now prevailing as to rules of evidence, protecting our Courts from 
the intrusion of a foreign law of evidence in no wny applicable, and render¬ 
ing the Judges in some degree masters in their own Courts, will be highly be¬ 
neficial, His principal doubt is, whether it is possible to <lefine by law what 
evidence is relevant and what is not. He is inclined to think that relevancy 
is a question of degree ; that the relevant shades off into the irrelevant by 
imperceptible degrees. It may bo that it is easier to decide, in each case, what 
is substantially material to the issue, or so remote in its relevancy that the tim§ 
of the Court should not be occupied, than to lay down by rule of law what is to 
be considered relevant and what not. Such rules must necessarily be some¬ 
what refined, and, as it were, metaphysical. If it were allowed to argue the 
question whether any piece of evidence is, or is not, admissible under such 
rules, the Lieutenant-Governor would fear that the Court might be lost iti 
disputations. If, however, the rales regarding relevancy be treated as merely 
an authoritative treatise on evidence f-rthe guidance of Judges, which they 
are to study and follow as well as they can, but that they are not bound to 
hear objections and arguments based upon it, the Lieutenant-Governor has 
no doubt that the rules in the draft are a<lmirably suited to the purpose and 
would be extremely useful It does not seem to him very clear in the draft 
whether or no Counsel are to be entitled to take objection to evidence at 
every turn, and to argue the question as to whether it is or is not admissible 
under the evidence rules. It seems of great importance that this should be 
made clear }^or if Counsel may object and argue, the Lieutenant-Governor 
has^eat fear that the argumentations regarding relevancy will be 

t 

I cannot altogether agree with these remarks. As to the 
arguments of Counsel, I do not feel that horror of them which His 
Honor appears to feel. It isj I think, abundantly clear that Counsel 
will be permitted to argue $s to the relevancy of evidence, and aS 
to the propriety of proof, and I do not see bow a law can be laid 
down at all upon which 0<^nsel are never to argue. No one I 
think,‘will seriously assert that lawyers, as a class, are an impe- 
dimeht tothe administration of justice, or otherwise that an ail- 
l^ut-ihdispensable assistance ^ 

they must i^ue as weUoi| evidence as on other subjects. I 
most^ hoifipl^i observe tllat every precaution has been taken to 
prevent i^ess mid tnfi% argument. In the first place, if tke 


certainly 

endless.^ 
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Judg^ wishes to know about any fact the relevancy of which is 
under debate, he can cut the matter short by asking about it him** 
self under section 165. In the second place, the mere admission 
or rejection of improper evidence is not to be a ground for a new 
trial or the reversal of a decision. The fact that the opposite is the 
rule in England is the great cause of the enormous intricacy and 
technicality of English law on this point. If, in the Tichborne 
case, one single question had been permitted after being objected 
to, and if the Court had afterwards been of opinion that it had been 
wrongly permitted, then, however trifling the matter might have 
been, the party whose objection had been wrongly over-ruled 
would have been by law entitled to a new trial, and the whole 
enormous expense of the first trial would have been thrown away. 
This never was the law in India, or will it be so now. The result 
is, that the provisions about relevancy will be useful principally as 
guides to the Judges and the parties, and, in particular, as rules 
which will enable the Judge to shut out masses of irrelevant 
matter which the parties are very likely to wish to introduce. As 
jto the more geneial question, I think that it is possible to give the 
true theory of the relevancy of facts, and if I thought it desirable 
to enter upon a very abstract matter in this place, I think I could 
show what this theory is, and how this Bill is founded upon it. Be 
Hhis, however, as it may, and taking a view, not indeed less prao* 
tical, but more immediately and obviously practical I would make 
the following observations;—I am quite aware that relevancy is, 
as His Honor observes, a matter of (legree, and for that reason 
the Bill gives definitions of it so wide and various, that I think 
they will be found to include every sort of fact which has any 
distinct assignable connection with ajiy matter in issue. The sec¬ 
tions which define relevancy are, indeed, enabling sections. Any 
fact which fulfils any one of the many conditions which they 
declare to constitute relevancy will be relevant and* most facts 
which have any real connexion with the matter to be proved 
would fulfil several of them. Take, for instance, this fact—A 
man is charged with theft and it is proved that he was seen run¬ 
ning away immediately after the theft with the stolen goods 
in his hand. This is (1) a fact so connected with a fact in issue 
as to form part of the same transaction, and is therefore relevant 
under section 6 ; (2) it is the effect of a fact in issue, and is 
therefore relevant under section 7; (3) it is the conduct of a 
party to the proceeding subsequent to a fact in issue, and is so 
relevant under section 8; (4) it is a fact which in itself renders a 
fact in issue highly probable, and is therefore relevant under section 
11. This fact, therefore, is relevant under no less than four sections, 
i^oh of which would admit a great number of facts which.wpuld 
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abt b« admitted by the other sections. Indeed, the latitude pC the 
definition of relevancy will be best appreciated by negativing the 
eonditions which the Act imposes. Suppose that yon are able 
to assert of a fact that it is neither itself in issue, nor forms part 
of the same transaction, nor is its occasion, cause or efiect, imme^ 
diate or otherwise ; that it shows no motive or preparation for it; 
that it is no part of the previous or subsequent conduct of smy 
person connected with the matter in question ; that i t does not ex*' 
plain or introduce any fact which is so connected with the ms.ttor 
in question, or rebut or support any inference suggested thereby, 
or establish the identity of any person or thing connected with it 
or fix the time of any event the time of which is important ; that 
it h not inconsistent with any relevant fact or facts in issue; and 
that, neither by itself nor in connection with other facts, does it 
mal^ a,By such fhet highly probable—^if all these negatives can bo 
aflirmed, 1 think wc may say, without much risk of error, that 
the One fact has nothing to do with the other, and may be regar* 
ded as irrelevant. 

^ 1 now come to a matter which has excited a good deal of 
discussion, though it relates to a subordinate and not very import 
taut part €>f the Bill—that which concerns the examination of 
Mritnesses by Counsel. The Bill as originally drawn provided, in 
substance, that no person should be asked a question which re*^ 
fleeted Oil his character, as to matters irrelevant to the case beforo 
the Oourt, without written instructions; that if the Court ooor. 
sidered the question improper, it might require the production of 
the instructions; and that the giving of such instructions should 
be an act of defamation, subject, of coarse, to the various rules 
about defamation laid down in the Penal Code. To ask such 
questions without instructions was to be a contempt of Court in 
the person asking them, but was not to be defamation. 

“This proposal caused a great deal of criticism, and in par-' 
ticular produced memorials from the Bars of the three President 
cies. It was also objected to by most of the Local Governments 
bs whom the Bill was referred few opinion. Some of the object- 
itons made to the proposal were, I thought, well founded. It was 
pointed out, in the first place, that the difficulty of obtaining the 
written instructions would be practically insuperable; in the next 
place, that the Native Bar throughout the Country were already 
suWeet to forme of disciplipe which were practically sufficient; 
and, in the third plaoe^and perhaps this was the most impoftant 
Argument of aM—that, in fthis country, the administi^tian of 
justice is Carried On under sol man^ difficulties^ and is so frequenh- 
•ft abused to purposes of ihf worst kind, that it is of the greatest 
ikj^rtiiiee ||iSt Urn chacudters of witnesseB should he open to 
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full inquiry. Th6se reasons satisfied the OomTnitte®, and my^lf 
atiiongst the rest, that the sections proposed \^ould be inexpedient, 
and others have accordingly been substituted for thein which 
X think will in practice be found sufficient The substituted 
sections are as folio srs:— 

*146. When a witness is cross-examined, he may, in addition to the 
questions herein-before referred to, be asked any questions which tend, 

(I) to test his veracity ; 

(9) to discover who he is and what is his position in life, or 

f3) to shake his credit, by ityuring his character, although the answer 
to such questions might* tend directly or indirectly to criminate him, or might 
expose, or tend directly or ia<lirectly to expose, him to a penalty or forfeiture. 

147. If any such question I'elates to a matter relevant to the suit or 
proceeding, the provisions of section 132 shall apply thereto. 

148. If any such question relates to a matter not relevant to the suit or 
proceeding, except in so far as it affects the credit of the witness by injuring 
his character, the ('ourt shall decide whether or not the witness shall be com¬ 
pelled to answer it. and may, if it thinks fit, warn the witness that he is not 
obliged to answer it. In exercising its discretion, the Court shall have regard 
to the following considerations ;— 

(1) . Such questions are proper if they are of such a nature that thS 
truth of the imputation conveyed by them would seriously affect the opinion 
flf the Court as to the credibility of the witness on the matter to which he 
testifies. 

(2) . Such questions are improper if the imputation which they convey 
relates to matters so remote in time, or of such a character, that the truth of 

^0 imputatiiui would not affect, or would affect in a slight degree, the opinion 
of the Court as to the credibility of the witness on the matter to which he 
testifies. 

(.3). Such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness’s 
character and the importance of his evidence. 

(4). The Court may, if it sees fit, draw from the witness’s refusal to 
answer, the inference that the answer, if given, would be unfavourable. 

149. No such question as is referred to in section 148 ought to be ask¬ 
ed, unless the person asking it has reasonable grounds for thinking that the 
imputation which it conveys is well-founded. 

Illustrations, 

{a). A barrister is instructed by an attorney or vakil that an important 
witness is a daooit.. This is a reasonable ground for asking the witness 
whether he, is a dacoit. 

(V). A pleader is informed by a person in Court that an important wit¬ 
ness is a dacoit. The informant, oh being questioned by the pleader, gives 
satisfactory reasons for his statement. Tliis is a reasonable ground for ask¬ 
ing the witness whether he is a dacoit. 

(c) . A witness, of whom nothing whatever is known, is asked at random 
whether he is a daooit. There are here no reasonable grounds for the ques¬ 
tion. 

(d) . A witness, of whom nothing whatever is known, being questioned as 
to his mdde of life and means of living, gives unsatisfactory answers. This 
inay be a reasonable ground for asking him if he is a dacoit. 

160. If the Court is of opinion that any such question, wlws* asked 
■without reasonable.grounds, it may, if it was asked by any Iwrtisfcer, plead^, 
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vakil, or attorney, report the oiroumstanoes of the case to the High Court or 
other authority,to which such barrister, pleader, vakil, or attorney is subject 
in the exercise of his profession, 

l5l. The Court may forbid any questions or enquiries which it 
regards as indecent or scandalous, although such questions or inquiries may 
have some bearing on the questions before the Court, unless they relate to 
facts in issue, or to matters necessary to be known in order to determine 
whether or not the facts in issue existed. 

162. The C-ourt shall forbid any question which appears to it to be in¬ 
tended to insult or annoy, or which, though proper in itself, appears to the 
Court needlessly offensive in form.’ * 

“ The object of these sections is to lay down, in the most 
distinct manner, the duty of Counsel of all grades in examining 
witnesses with a view to shaking their credit by damaging their 
character. I trust that this explicit statement of the principles 
according to which such questions ought or ought not to be 
asked, will be found sufficient to prevent the growth, in this 
country, of that which in England has on many occasions been a 
grave scandal. I think that the sections, as far as their substance 
is concerned, speak for themselves, and that they will be admitted 
to be sound by all honourable advocates and by the public. I 
cannot leave the subject without a few remarks on the memorials 
which the sections originally proposed have called forth from the 
Bar in various parts of the country. As none of the bodies iu,*' 
question have made any further remarks on the Bill, since it ap¬ 
peared in the Gazette in its amended form about a month ago, I sup¬ 
pose that the alterations made in the Bill have removed the main 
objections which they felt to it. I need not therefore notice those 
parts of their memorials which were directed against the conse¬ 
quences which they apprehended from the sections which have 
been given up. They contain, however, other matter which I feel 
compelled to notice. I need not refer to all the memorials. The 
one sent in by the Calcutta Bar was for the most part proper, 
though it contained passages which I think might as well have 
been omitted. The memorial of the Bombay Barrisifers contains 
similar passages, expressed more fully and less temperately, and I 
shall accordingly confine myself to noticing such of their remarks 
as appear to me to deserve notice. 

“ I may observe, in the first place, in general, that I have 
read in the newspapers and in these memorials much that can 
only mean that I individually iwas actuated in drawing this Bill 
by hostility to the Bar; 'ndeed, the Bombay memorial says, in so 
many words, that remark, niade by one member (meaning; I sup¬ 
pose, mo) in Council say to ^mtemplate the extinction of 
the profession of Barrister-at|aw m India.’ In support of this 
surprising staterO<*nt, thev c^mte, as being ^open to oo oth^r 
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cohstuuction/ the following words from the report of the Select 
committee:— 

‘The English system, under which the Bench and Bar act together and 
play their respective parts independently, and the professional organization 
on which it rests, does not as yet exist in this country, and will not, for a very 
long course of time be introduced ’ 

“ Before I make the remarks whi. this suggests, let me ask 
your Lordship and the Council wh ^ i a charge that I, of all 
people, wish for the extinction of the profession of Barrister-at-law 
in India, is not upon the face of it absurd; I am myself a Barrister 
of eighteen years’ standing, and a Queen’s Conusel of four years’ 
standing. X believe that there is no Barrister in British India of 
whom I should not be entitled to take precedence, professionally 
if I chose to practice h ‘re i and so strong is my connection with 
my profession, that I am at this moment on the point of resign¬ 
ing one of the most responsible offices which a Barrister can hold, 
for the purpose of returning to the ordinary routine of professional 
practice. How is it possible to imagine that a man so situated 
should be hostile to the profession ? When the Bill was introduc¬ 
ed I was—as I still am—anxious to do whatever lies in my power 
to preserve the honor and dignity of my profession, and to prevent 
its good name, from being disgraced. For this reason, I devised 
wvhat I regarded as an appropriate remedy for a great and crying 
evil; one with which I have been much impressed by my own 
observation in England, and which is likely to extend in India as 
the habit of cross-examination becomes more general, and when 
the rights which a cross-examining advocate has are explicitly 
defined. The remedy, I will admit, was to some extent inappro¬ 
priate ; but for merely proposing it, for merely recognizing the 
existence of the evil against which it* was directed, I am charged 
with wishing to extinguish my own profession. 

“The real meaning of the expressions in the report (for 
which I am^fully responsible) was, I think, so plain, that 1 cannot 
understand how the memorialists can have ascribed to them a 
sense which I think they could never suggest to any fair mind. 
The report said— 

‘ The English system, under which the Bench ami the Bar act together 
and play their respective parts imiepemlently, anfl the professional organiza¬ 
tion on which it rests, does not as yet exist in this country, and will not for 
a very long course of time be introduced.’ 

“‘Yes,’ say the memorialists, ^it does exist, to wit, in the 
Presidency towns.’ This is much as if the water-works of Cal¬ 
cutta ware referred to, to contradict a statement that India is 
wretchedly supplied with drinking water. I make a statement 
about an Empire as large as Europe without Russia, and am told 
that it is incorrect, because there are three Engli^ pourts, and 
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three knots of, perhaps, a dozen or so English Barristers, to be 
found at towns which are in the nature of English settlements. 
The reason why the statement complained of was not qualified by- 
excepting these towns and Courts was simply that the exception 
was not important enough to be stated. It would, indeed, nave 
been matter of great indifference to me, personally, whether the 
Bill extended to the High Courts sitting on the original side or 
not. It is a mistake to make exceptions without a necessity for 
them; but the question, what rules of evidence should appl) in 
the Presidency towns, is one of very little real importance. The 
great and vital importance of the matter lies in the effect which 
it will have on the administration of justice throughout the coun¬ 
try at large. It is framed in order to meet the wants, and lighten 
the labours, of district officers, by giving them a short and clear 
view of a subject which has been converted into a sort of pro¬ 
fessional mystery, the knowledge of which was confined to a knot 
of persons specially initiated in it. Now, as regards the Mofussil, 
I repeat the expressions complained of. I assert that they are 
absolutely true, and state a fact notorious to every one. I say 
that, throughout India generally, nothing like the English system 
under which the Bench and Bar act together and play their res¬ 
pective parts independently does now exist, or can for a length of 
time be expected to exist. Let me just re-cal) for a moment the 
nature of that system. In the first place, the Bench and the Bar 
in England form substantially one body. The Judges have all 
been Barristers, and the great prize to which the Barristers look 
forward is to become Judges, That is not the case in India, nor 
anything like it. The great mass of Indian Judges are not, and 
never have been, lawyers at all; the great mass of Indian lawyers 
have no chance or expeciation of becoming Judges, and many of 
them have no wish to <i<> so. Even in the Presidency towns, the 
whole organization of the profession differs from that of England, 
in ways which 1 do not think it necessary to refer tc, but which 
are of great importance. I may, however, observe that the 
position of an English Barrister who practises in the Mofussil, 
whether he ib habitually resident in a presidency town or not, is 
.altogether different from that of an English Barrister in his ordi¬ 
nary practice in England. An English Barrister on Circuit, and 
even at the Quarter Sessions, is subject to a whole series of pro-* 
fessional restraints and professional rules, which do not, and can¬ 
not, apply to practice in the Mofussil in this country. He act# 
under the eyes of a public which takes great interest in his pro- 
oeedings,^l^ puts a powerful check upon them. He practise# iii 
impoHanlMses before Juciges whom he feels and know# to be hi# 
profession superiors, and to Whom is aocustomod todoU^/ 
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No one of these remarks applies to a Barrister from a Presidency 
practising in the Mofussil. The result of this state of things must 
be matter of opinion. It is impossible to discuss the subject in 
detail. The Bombay and Calcutta memorialists consider it emi¬ 
nently satisfactory: let us hope they are right. My opinion, of 
course, is formed upon grounds which it is not very easy to assign, 
and, as it can be of little importance, I shall not express it. In 
any case this Bill can do no harm. 

Passing, however, from the case of English Barristers to the 
case of pleaders and vakils, and the Courts before which they 
practise, I would appeal to every one who has experience of the 
subject, whether the observations referred to are not strictly true, 
and whether the main provision founded upon them—the provi¬ 
sion which empowers the Court to ask what question it pleases— 
is not essential to the administration of justice here. In saying 
that the Bench and tlie Bar in England play their respective 
parts independently, what I mean is that, in England, cases are 
fully prepared for trial before they come into Court, so that the 
Judge has nothing to do but to sit .still and weigh the evidence pro- 
.duced before him. In India, in an enormous mass of cases, this 
neither is nor can be so. It is absolutely necessary that the Judge 
should not only hear what is put before him by others, but that 
he should ascertain by his own inquiries how the facts ac- 
*tually stand. In order to do this, it will frequently be necessary 
for him to go into matters which are not themselves relevant to the 
matter in issue, but may lead to something that is, and it is in order 
to arm Judges with express authority to do this that section 165 
which has been so much objected to, has been framed. 
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ADDENDA AND CORRIGENDA. 

- 0 - 

Page 10, 3rd line from bottom for parties” read “ party.” 

Page 25, 18th line from bottom for “ voluntary” read “voluntarily made.” 

Add to notes to s. 34 on page 40 “ Factory books cannot be used as indepen¬ 
dent primary evidence of the i)ayment to which the entries refer. 
Qmen v. Hurdeep Sahotf (23 W. R., Or., 27.) 

Page 31, 7th line from bottom for “larger” read “longer.” 

Page 45, l4th line from top after “ it” read “is.” 

Page 49, 22nd line from top for “ conviction” read “ convictions.” 

Page 53, 26th line from top for “ counterpart” read “ counterparts.” 

Page 71,s. 92, proviso 1 after the word “ illegality” read “want of due exe¬ 
cution." 

Page 73,16th line from bottom for “(I. L, R, Bom., (694)” read “(I. L. R., 
4 Bom., 694.)” ^ 

Page 91, 10th line from bottom for “ Baksu” read “ Bakshu.” 
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PREFACE, 


— - — 0 - 

• This is an attempt to publish a most important Act of the 
Legislature with notes showing the construction put on the diff¬ 
erent sections by the Highest Courts in the land, at a price which 
shall be within the reach of all who are engaged either in the 
decision or in the conduct of civil and criminal cases. 

The Editor has spared neither time nor pains to make the 
notes accurate and trustworthy. Ho has also with the notes incor¬ 
porated, in their appropriate places, the provisions of the Civil 
and Criminal Procedure Codes relating to the examination of wit¬ 
nesses and of accused persons, and to confessions, as well as the 
tf* decisions relating to the right of accused persons to recall and 
cross-examine the witnesses for the prosecution after the charge 
has been framed. 

It was at first the design of the Editor to incorporate with 
this work extracts from a valuable work by Mr. Harris, a Barrister, 
entitled Hints on Advocacy, which? extracts contained shrewd and 
clever hints and suggestions as to the way of examining, cross- 
examining and re-examining witnesses, the best way of dealing 
with.di;ffbrent classes of witnesses and of breaking down a false plea 
of alibi; on further consideration it appeared to the Editor to be 
wrong to appropriate the fruit of another man’s labours and 
Mr. Harris’s little book deserves better treatment than to bo 
mangled by extracts. It is hoped that purchasers of this book will 
accept the foregoing statement as a satisfactory apology for the 
absence of what would doubtless have enhanced its value. 

So far as the Editor is aware, not a single case referring to 
or in any way bearing on the construction of this Actand published 
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in the reports prior to the issue of this book from the Press ha# 
been omitted. 

In many instances, whenever, in fact, the decisions have ap¬ 
peared to elucidate the Act they have been quoted at some length; 
and, in all instances, as much of the special facts, on which the 
decision of the case with reference to the subject of this work 
turned, have been fully set forth. 

It having been suggested that the addition of Sir James 
Stephen’s two speeches, delivered on the occasion of presenting the 
report of the Special Committee on the Indian Evidence Bill and on 
the occasion of moving that the Bill be taken into consideration 
and passed into law, would be acceptable to the Native members 
of the legal profession, these Speeches have been added as a kind 
of introduction to the Act itself. Perhaps, this may be accepted 
as a set off for the omission of the hints above referred to. 

The Editor is conscious that he has not attained the standard 
set before himself of what such a book should be; but he will be 
perfectly well pleased if those purchasing this book are satisfied' 
that they have obtained the full value of the trifling outlay 
incurred in the purchase thereof. 

The Editor’s grateful ackowledgments are due to his friends 
Mr. R. Belchambers, the Registrar, on its Original side, of the High 
Court, Mr. G. S. Henderson, Editor of the Calcutta Law Reports, 
and Messrs. Beeby and Rutter, Solicitors, for their kindness most 
courteously rendered in lending books to him ; and to Mr. W, 
A. Bion, the Assistant Secretary and Librarian of 
Society of Bengal, for the care with which he has prepared the 
Index, a feat, which all will admit, does credit to a person who 
has accomplished it without the assistance of professional training. 

No, 7, Old Post OmoE Street, \ C. G. LEWIS, 

Calcutta ; \ Attorney and Vakeel 

Ut September lS8i^, ) of the High Court* 
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ACT No. I. OF 1872. 


Passed by the Governor-General of India in Council. 
{Re<ifiived the assent of the Governor-General on the 15th March 1872.) 


THE HNDIAN EVIDENCE ACT, 1872, 


Whereas it is expedient to consolidate, define and amend 
the Law of Evidence; It is hereby enacted 
as follows;— 


Preamble, 


PART I. 

Relevancy op Facts. 


CHAPTER I. 


Preliminary. 


Short title. 


1. This Act may be called the “ The 
Indian Evidence Act, 1872 


It extends to the whole of British India, and applies to all 
judicial proceediii^s in or before any Court, 
‘ including Courts Martial, but not to affidavits 

presented to any Court or Officer, nor to proceedings before an 
arbitrator; 

Commencement of and it shall come into force on the first day 

Act. of September 1872. 

Nate, 


This Act has been amended by Act XVIII of 1872. The changes made 
in the various sections are indicated by italics. 

The provisions as to affidavits will be found in, Chapter XVI and as to arbitra¬ 
tion proceedings in Chapter XXXVII of the present Civil Procedure Code (Act 
XIV of 1882). 

Repeal of Enact- 2. On and from that day the following 
. laws shall be repealed:— 

(1) All rules of evidence not contained in any Statute, Act 
or Regulation in force in any part of British India : • 
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(2) Ajl stfch rules, laws and rejjulations as have acquired 
tli6 ferce of law under file twenty-fifth section of ‘ The tndiaii 
Councils’ Act, 1861,’ in so far as they relate to any matter herein 
provided for; and 

(3) The enactments mentioned in the schedule hereto, to 
the extent specified in the third column of the said schedule. 


But nothing herein contained shall be deemed to affect any 
provision of any Statute, Act or Regulation in force in any 
part of British India and not hereby expressly repealed. r 

Note, 

Sec. 12 of Act XVIII of 1872 provided that nothing in this Act should 
be deemed to affect Section 12 of Act XV of 1852; but this last section was re¬ 
pealed by Section 2 of Act X of 1873. 

In Ounges Manufacturing Co. v. SoorujtnuU (.5. C, L. R. 633-42) it was held 
that this Section did not debar the plaintiffs from availing themselves of a rule of 
estoppel not contained in Chapter VIII. 


3. In this Act the following words and expressions are used 
Interpretation- in the following senses, unless a contrary inten- 
clause. tion appears from the context :— 

Court” includes all Judges and Magistrates and all persons, 
except arbitrators, legally authorized to take 
evidence. 


“ Court.’' 


“Fact.” “Fact” means and includes— 

(1 ) any thing, state of things, or relation of things, capable 
of being perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

Illmtrations. 

(a.) That there are certain objects arranged in a certain order in a 
certain place, is a fact. 

(6.) That a man heard or sdw something is a fact. 

(c.) That a man said certain words is a fact. 

(d.) That a man holds a certain opinion, has a certain intention, acts 
in good faith, or fraudulently, or uses a particular word in a particular sense, 
or is or was at a si)ecified time conscious of a particular sensation, is a fact. 

(e.) 'Vhat a man has a certain reputation is a fact. * 

One fact is said to be relevant to another when the one is 
connected with the other in any of the ways 
“ Relevant. referred to in the provisions of this Act relating 

to the relevancy of facts. 

The expression “ Facts in issue” means and includes :— 
any fact from which, either by itself or in con- 
“ Facts in issue. section vyith other facts, the existence, non-exis¬ 
tence, nature, or extent of aqy right, liability, or disability, 
asserted or, denied in any su^ <Jr proceeding necessarily follows :— 

—Wbender under the provisions of the law 
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for the time being in force relating to Civil Procedure, any Court 
recorcTs im issue of fact, the fact to be asserted or denied in the 
answer to such issue, is a fact in issue. 

Illmtrations. 

A is accused of the nmrder of B. 

At his trial the following facts may be in issue :— 

That A causoii B’s death ; 

That A internled to cause B’s death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time of doitig the act which caused B’s death, was, 
by reason of nusoundness of mind, incapable of knowing its nature. 

“ Document” means any matter expressed or described upon 
any substance by means of letters, figures, or 
marks, or by more than one of those means, 
intended to be used, or which may be used, for the purpose of 
recording that matter. 

Illustrations. 

A writing is a document ; 

Words printed, lithographed or photographed are documents : 

A map, or plan is a document; 

Aji inscriptiofi on a metal plate or stone is a document; 

A caricature is a document. 

Note. 

fc This definition corresponds with the definition of document in Soc. 29 of 
the Peiiiil Code with three exceptions. (1) The seven words italicised have been 
Bubstituted for “ as Evidence of that tnatter,’' (2) The two explanations hare been 
omitted. (3) The iilustratii'ns are different. 


“ Document* 


“ Evidence.” 


" Evidence” means and includes 


(1) all statornents which the Court permits or requires to 
be made before it by witnesses, in relation to matters of fact 
under inquiry ; • 

such statements are called oral evidence ; 

(*2) all documents produced for the inspection of the Court \ 
Biicli documents are called documentary evidence. 

A fact*is said to be proved when, after considering tho 
“Proved” matters before it, the Court either believes it 

to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances of the parti¬ 
cular case, to act upon the supposition that it exists. 

A fjMjt is said to be disproved when, after considering the 
“ D b ed ” matters before it, the Court either believes 

isprov . exist, or considers its non-exis¬ 

tence so probable that a prudent man ought, under the circum¬ 
stances df the particular case, to act upon the supposition that it 
does not exist. 
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^ A fact is said not to be proved when it is 

Not provod. disproved. 

4. Whenever it is provided by this Act that the Court 
„ „ may presume a fact, it may either regard such 

ay presume. proved, unless and until it is disproved 

or may call for proof of it. 

Whenever it is directed by this Act that the Court shall pre- 

„ „ sume a fact, it shall regard such fact as proved, 

Shril pTMomo. ^ diaproved. 

When one fact is declared by this Act to be conclusive proof 
, of another, the Court shall, on proof of the 

oncusiveproo. regard the other as proved, and shall 

not allow evidence to be given for the purpose of disproving it. 


CHAPTER II. 

Of the Relevancy of Facts. 

6. Evidence, may be given in any suit or proceeding of the 
Evidence may be existence 01 ’ non-existence of every fact in 
Riven of facts in issue issue and of such other facts as are hereinafter 
and relevant facts. declared to be relevant, and of no others. 

Explanation .—This section shall not enable any person to 
give evidence of a fact which he is disentitled to prove by any 
provision of the law for the time being ia force relating to Civil 
Procedure. 

Illustrations. 

(a.) A is tried for the murder of B by beating him with a club with 
the intention of causing bis death. 

At A’s trial the following facts are in issue. 

A’s beating B with the club; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(&.) A suitor does not bring with him, and have in readiness for pro- 
dflctiou at the first hearing of the case, a bond on which he relies. This 
section does not enable him to produce the bond or prove its contents at a sub¬ 
sequent stage of the proceedings, otherwise than in accordance with the 
conditions prescribed by the Code of Civil Procedure. 

Note. 

The statement of a witness for the defence that a witness for the pro¬ 
secution was at a particular plaoe at a particular time, and consequently could not 
then have been at another place where the latter states he was and saw the accused 
persons, is properly admissible ia evidence, even though the vrituess for the prose- 
cutiou may not hiius<df Wve been cross-examined on the point, under this section 
and sectious 11 and 153 ill. (c). Reg. vaSakharem Jtfukundji and three othert. (11 
Born. C. Rep., 166). 
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* See also the decieion of Mit^, J., in Smprm v. U, J. YyapooriH, MoodUmr (8. C> 
L. E. 157 :1. li. B., 6 Cal., 665) quoted under e. 14 post. 

6. Facts which, though not in issue, are so connected with 

Relevancy of facts ® P 

forming part of same transaction, are relevant, whether they occurred 
transaction. at the same time and place or at different times 

and places. 

IllustraHons. 

(a.) A is accused of the murder of B by beating him. Whatever was 
sailor done by A or B or the by-stan(iers at the beating or so shortly before 
or after it as to form part of the transaction, is a relevant fact. 

(b.) A is acou.sed of waging war against the Queen by taking part in 
an armed insurrection in which pi-opeity is destroyed, troops are attacked, and 
gaids are broken open. The occurrence of these facts is relevant, as forming 
part of the general transaction, though A may not have been present at all 
of them. 

(c.) A sues B for a libel contained in a letter forming part of a corres¬ 
pondence. Letters between the paitios relating to the subj<*ct out of which 
the libel arose, and foiining part of the correspondence in which it is 
contained, are relevant facts, though they do not contain the libel itself, 

(d,) The question is, whether certain g^o ls onlered from B were 
delivered to A. The goods were delivered to several intermediate persons 
successively. Each delivery is a relevant fact. 

Note. 

See the decision of MiUer, J., in Empress v, M. J. Vyapoora MoodUiar (8 
C. L. E, 197 ; I. L. R, 6 Cal., 665) quoted under s. 14 post. 

7. Facts which are the occasion, cause, or effect imme- 

Facts which are oc- otherwise, of relevant facts, or facts 

casion, cause or effect in issue, or which Constitute the state of things 
of fads in issue. under which they happened, or which afforded 
an opportunity for their occurrence or transaction, are relevant. 

Illustrations, 

(a.) The question is, whether A robWed B. 

The facts that, shortly before the robbery, B wont to a fair with money 
in his posisession, and that he showed it, or mentioned the fact that he had 
it, to third persons, ai e relevant. 

(b.) The question is, whetlier A murdered B. 

Marks en the ground, produced by a struggle at or near the place 
where the murder was committed, aie relevant facts. 

(i'.) The question is whether A poisoned B . 

The state of B’s health before the syniptoms ascribed to poison, and 
habits of B, known to A, which afforded an opportunity for the adminis¬ 
tration of poison, are relevant facts. 

Motive, preparation relevant which shows or 

and previous or sub- constitutes a motive or preparation for any fact 
sequent conduct. fn issue or relevant fact. 

The conduct of any party or of any agent, to any suit or 
proceeding, in reference to such suit or proceeding, or in re¬ 
ference to any fact in issue therein or relevant thereto, a^d the 
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conduct of any person, an offence against whom is the subject 
of any proceeding, is relevant, if such conduct influences or is 
influenced by any fact in issue or relevant fact, and whether it was 
previous or subseq uent thereto: < 

Explanation 1 .—The word “ conduct” in this section does 
not include statements, unless those statements accompany and 
explain acts other than statements ; but this explanation is not 
to affect the relevancy of statements under any other section 
of this Act. , 

Explanation 2.—When the conduct of any person is rele¬ 
vant, any statement made to him or in his presence and hearing 
which affects such conduct, is relevant. 


Illustrations. 

(a.) A is tried for the murder of B. 

The facts that A murdered that B knew that A had murdered 0, and 
that 13 had tried to extort money from A I'y thicatening to make his know¬ 
ledge public, are relevant. 

(h.) A sues 13 upon a bend for the payment of money. B denies the 
making of the Ixnnl. 

The fact that, at the time when the bond was {Alleged to be made, 13 
required money for a particular purpose, is relevant. 

(c.) A is tried for the minder of B by poison. 

The fact that, before the death of 13, A ptocurod poison similar to that 
which was atlministered to B, is relevant. 

(d.) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the nllego<t will, A made in¬ 
quiry into matters to which the provisions of the allegetl will relate ; that 
he consulted vakils in reference to making the wili, and that he caused 
drafts of other wills to he prepareil, of which he did not approve, are relevant. 

(e.) A is accused (»f a crime. 

The facts that, either l>ef<tro, *or at the time of, or after the aHoged 
crime, A provided evitlence whii-h would tend to give to the facts <»f the 
case an appearance favourald© to himself or that he destroyed or concealed 
evidence, or prevented the presence or procured the ahsouoe of persons 
who might have t>eeu witnesses, or suborned persons to give false evi¬ 
dence respecting it, are relevant. • 

(f.) The question is, whether A robbed B. 

The facts that, after 13 was robhe<l, C said in A’s pre‘*ence—Mho 
police are coming to look for the man who robbed 13,’ and tiiat immediate¬ 
ly afterwaids A ran away, are relevant. 

( 0 .) The question is, whether A owes B rupees 10,000. 

'i’he facts that A asked C to lend him money, anu that D said to C 
in A’s presence and hearing—‘ I advise ^ou not to trust A for he owes 
B lOjOnO rupees,’ and that A went away without making any answer, are 
relevant facts, 

ik) The question is Whether A committed a crime. 

The fact that A absconded after receiving a letter warning*him that 
inquiry was being made for the crimiyial, and the contents of the letter 
are relevant. 
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0 

Th( 


(i.) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, or 
was in possession of property or the proceedvS of property acquired by 
the crime, or attempted to conceal things which were or might have 
been used in committing it, are relevant, 

0 .) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relat¬ 
ing to the crime, the circumstiinces under which, and the terms in which, 
the complaint was made, are relevant. 

The fact that, without making a complaint, she sai<l that she had been 
ravished is not relevant as conduct under this section, though it may be 
relevant 

as a dying declaration under section thirty-two, clause (one) or 
as corroborative evidence under section one hundred and fifty-seven. 
The question is, whether A was robbed. 

'he fact that, soon after the alleged robbery, he made a complaint relat¬ 
ing to the oftence, the circumstances under which, and the terms in which 
the complaint was made, are relevant. 

The fact that he said he had been roV)bed, without malting any complaint 
is not relevant as conduct under this section, though it may be relevant 

as a dying declaration under section thirty-two, clause (one) or 
as corroborative evidence under section one hundred and fifty-seven. 

Note. 

Sco. 167 says in order to corroborate the testimony of a witness, any 
former stjitemeut made by such witness relating to the same fact, at or about the 
time when the fact took place, or before any authority legally competent to 
investigate the fact, may be proved. 

See decision of Mitter, J., in Empi’m v. M. J. Vyapoora Moodiliar (8. C. L. 
H., 197 ; I. L. R., 6 Cal., 656) quoted under Sec. 14 post. 

9. Facts necessary to explain or introduce a fact in issue 
Facts necessary to ^r relevant fact, or which support or rebut an 
explain or introduce inference suggested by a fact in issue or rele- 
relevaut facts. establish the identity of 

any thing or person whose identity is*relevant, or fix the time or 
place at which any fact in issue or relevant fact happened, or 
which show the relation of parties by whom any such fact was 
transacted, are relevant in so far as they are necessary for that 
purpose. • 

Illustrations. 


(a.)The que.stion is, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged 
will may be relevant facts. 

{h.) A sues B for a libel imputing disgraceful conduct to A; B affirms that 
the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the libel was 
published may be relevant facts as introductory to the facte in issue. 

The pa^ioulars of a dispute between A and'B about a matter unoonned- 
ted with the alleged libel are irrelevant, though the fact that there was a 
dispute may be relevant if it affected the relations between A and B, ^ 
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(c.) A is accused of a crime. 

The fact that, soon after the commission of the crime, A alwsconded from 
his house, . is relevant, under section eight, as conduct subsequent to and 
affected by facts in issue. 

The fact that, at the time when he left home, he had sudden an^,urgent 
business at the place to which he went, is relevant, as tending to explain the 
fact that he left home suddenly. 

The details of the business on which he left are not relevant, except in 
so far as they are necessary to show that the business was sudden and 
urgent. 

., w A sues B for inducing C to break a contract of service made by him 
with A. C, on leaving A’s service, says to A— ‘ I am leaving you because B 
has made me a better offer.’ This statement is a relevant fact as explanatory 
of C’s conduct, which is relevant as a fact in issue. 

{6.) A, accused of theft, is seen to give the stolen property to B, 
who 18 seen to give it to A’s wife. B says, as he delivers it—‘ A says you are 
to hide this.’ B’s statement is relevant as explanatory of a fact which is part 
of the transaction. 

(f.) A is tried for a riot and is proved to have marched at the head of a 
mob. The cries of the mob ai’e relevant as explanatory of the nature of the 
transaction. 

10. Where there is reasonable ground to believe that two 

Things said or done more persons have conspired together to 
by odhspirator in re- Commit an oftence or an actionable wrong, any- 
ferenoe to common thing said, done or written by any one of such 

persons in reference to their common intention, 
after the time when such intention was first entertained by any 
one of them, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose of proving 
the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it. 

IlluBtration. 

i- 

Reasonable ground exists for believing that A has joined in a conspiracy 
to wage war against the Queen. 

The facts that B procured arms in Europe for the purpose of the cons¬ 
piracy. C collected money in Calcutta for a like object, l) persuaded persons 
to join the conspiracy in Bombay, E published writings advocaffing the object 
in view at Agra, and F transmitted from Dellhi to G at Oabul the money 
which C had collected at Calcutta, and the contents of a letter written by 
H giving an account of the conspiracy, are each relevant, both to prove 
the existence of the conspiracy, and to prove A’s oomplicity in it, although 
he may have beeu ignorant of all of them, and although the persons by 
whom they were done were strangers to him, and although they may have 
taken place before he joined the conspiracy or after he left it. 

When facts not yaets not otherwise relevant are 

otheiwise relevant^ 

r’beo^e rebr^i ' . .,| 

(1) if they are iheonsisfl^Qt w)th any fact in issue or rdlevani. 
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(2) if by themselves or in connection with other facts they 
. make *the existence or non-existence of any fact in issue or rele¬ 
vant fact highly probable or improbable. 

Illustrations. 

(a.) The question is, whether A committed a crime at Calcutta on a 
•.certain day. 

The fact that, on that day, A was at Lahore is relevant. 

ffhe fact that, near the time when the crime was committed, A was 
at a distance from the place where it was committed, which would render it 
highly improbable, though not impossible, that he committed it, is 
relevant. 

0.) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed 
either by A, B, C or D. Every fact which shows that the crime could have 
been committed by no one else, and that it was not committed by either 
B, C or D, is relevant, 

Notes. 

By a majority of the Pull Bench of the High Court at Calcutta it was held 
that a former judgment, which is imt a judgment in reni nor one relating to 
matters of a public nature, is not admissible in evidence in a subsequent suit either 
as a resjudicaUi or as a proof of the i^articular point which it decides unless between 
the same pai ties or those claiming under them. 

In a suit between A and B, the question was whether C or D was the heir of H, 

' If C was the heir of H, then A was entitled to succeed ; otherwise not. The same 
question had been raised in a former suit brought by X against A and decided 
against A ; and this former judgment was admitted in evidence in the suit between 
A and B and dealt with by the Courts below as conclusive evidence against A upon 
the point so decided. JJeld that the former judgment was not admissible as evidence 
in tbe suit against B either as a “ fact” under this section or as a “transaction” 
under Sec. 13 or under any other section of this Act. Gnjju LaU v. Fatteh Loll 
(I. L. It., 6 Cal., 171; 6 C. L. R., 439). In this case GariJi, C, (whose decision will 
be frequently referred to hereafter in the uot^S to sections 18, 40, 41, 42 and 43) 
hdd that the delivery or existence of the judgment itself may be a “ fact,” but 
the decision which the judgment contains is no more a fact than an opinion 
expressed by any other person, who is not exercising judicial functions. 

See also the first case cited in the notes to Sec. 5 (auto p. 4). 

This section should not be construed in its widest signification, but 
considered as limited in its effect by. Sec. 54. So construed this ■section renders in¬ 
admissible the evidence of one crime (not reduced to legal certainty by a 
conviction) to prove the existence of another unconnected crime, even though 
it be cognate. Accordingly the possession by an accused person of a number 
of documents suspected to be forged is no evidence to prove that he has 
forged the particular document with the forgery of which he is charged. Reg. v. 
Parbhudas Amharau and others (11 Bom H. C. Kep., 90). 

See also "the decision of Hitter, J., in Empress v, M. J. Vya^m'a Moodiliar (8 
C. L, E., 197 ; I. L. E., 6 Cal., 655) quoted under s, 14 (post p. 18.) 

In suits for dama- 12. In snits in wkiclijdamages are claimed, 

Sabie*^S)u^*^'to®d^ which Will enable the Court to deter* 

termine amount are mioe the amount of damages which ought 
relevant. to be aw^tdcd is relevant. • • 

. B : . 
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/' 

Facts relevant 13 - Where ^ the question is as to the exis- 
wlien nght or custom tence of any right or custom, the following 
is in question. facts are relevant— 

(a.) Any transaction by which the right or custom in 
question was created, claimed, modified, recognized, asserted 
or denied, or which was inconsistent with its existence. 

(5.) Particular instances in which the right or custom was 
claimed, recognised, or exercised or in which its exercise was 
disputed, asserted or departed from. 

Illustrations. 

The question is, whether A has a right to n fishery. A deed conferring 
the fishery on A’s ancestors, a mortgage of the fishery by A’s father, a sub¬ 
sequent grant of the fishery by A’s father, irreconcileable with the mortga^, 
particular instances in which A’s father exercised the right, or in which the 
exercise of the right was stopped by A’s neighbours, are relevant facts. 


* Notes. 

In the case of Koondoonath Surma Oossamce v. Dhterchundra Surma OdM- 
haree Ooirnmn (XX W. R., 845-7) it was held that in determining the right 
to the Odhikaree and the custom or rule of succession to the office, previous judgments 
or decrees involving instances in which the right or custom had been successfully 
asserted were admissible as evidence under this section. 

In a suit to establish an itmamee right to certain lands plaintiff produced nfertain 
transcript decisions of the Civil Courts in suits, in which a former holder of the' 
tenure under the person who was said to have created the right was a party; but 
the Lower Appellate Court rejected them as evidence on the ground that the de¬ 
fendant was not a party to the suits. It was held that the pi-oceedings iu such suits 
came within the meaning of “any transaction’* iu this section and were ad¬ 
missible as evidence in the case under Sec. 43, not as conclusive, but as of such weight 
as the Court might think they have. N&imut Ali t. Gooroo J)088 (22 W. R., 
866-7.) 

A finding in a former suit, in virhich the question was tried between all the 
parties to the present suit, was held to be admissible as evidence in this suit under 
tb^ section, ^though the plaintiffs and defendants were in form co-def^dants in 
the former suit. Outtee Ko^urto v. BhuJevi Eoiburto and others (22 W. R., 467.) 

Where a suit was disposed of according to a compromise, of which the judgment, 
set out the terms in the form of a recital; Ildd that the judgment, though not in 
the ordinary form of a decree, was the record of a transaction by which the rights of 
the parties were recognised, and was therefore relevant as evidence under this sec* 
tion. JRupchand Bhuhti v. Hurkiahm Boas (28 'W. R,, 102). 

A decision, to which plaintiff was not a party, though admissible as evidence, 
cannot be held to be conclusively binding on him. OnerduU Jha v. Colond James 
Bum (24 W. B., 470) see also Buitari MoTmnti and another v. Jugdbundkoo MohanA 
and others (23 W. R., 293). 

Judgments and decrees recognising rights between parties to a suit or between 
persons whom they represent, althou^ they are not conclusive under this Act, as 
they were before the Act came into c^emtion, are yet admissible in evidence under 
this section even if the {^rties in the former suit be entire strangers. Where 
thb parties are the same or representatives of those in tile former suit, such judgments 
and decrees may be evidence so neih-ly conclusive as, when produced by the parties 
in whose favor tb«y are, to diift the; burden of proof from him to his opponent, 
Narm^i Bh&M Bkai and others v. Bi^ Umm and others (I, L. R., 3 Bom., 8;. 
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GaHh, C. J., in the case reported in 1. L. R., d'"CiflL7171 cited under Sec. 11 
(ante p> 9) oenuMMfnd that the lodgment in the former suit was not a " transactaon ” 
and that tihte riglw claimed in the suit then before him (which was a right to recover 
possession of certain property) was not a “ right” within this section. A transaotioA 
in the ordinary sense of the word is some business or dealing which is carried on 
or transacted between two or more persons. If the parties to a suit were to adjust 
their differences inter se, the adjustment would be a transaction ; and by a somewhat 
strained use of the word, the proceedings in a suit might also be called “ transac¬ 
tions hut to say that the decision of a Court of Justice is a transaction appeaired to 
His Lordship a misapplication of the term. 

His Lordship thought the word “ right” was here intended to include those 
proj^rties only of an incorporeal nature, which in legal pliraseology are generally 
called “rights,” more especially, as it is used in conjunction with the word 
“ custom.” It is certainly used in that sense in subsequent parts of this Act ( see 
s. 48 and sub section 4 of s. 32 ), which deal with matters of public or general 
“ right or custom,” and in this section the word is probably intended to include 
both public or private rights of that natui e. That the expression is used in this 
limited sense was shown also, as it seemed to him, by the words with which it is 
associated. The right mentioned in the section is one which can be“ created or 
exercised,” which expressions are perfectly appropriate when speaking of an in¬ 
corporeal right, but would be wholly inapplicable to the word right in its more ex¬ 
tended sense. 

Under this section road ccss papers and a deed of sale are evidence quantum 
vahat. Duitari MoKanti and another v. Jiigobundhoo Mokanti and others. (23 W. R, 
293). 

The right mentioned in this section is not a public right only —Soorjomrain 
Panda v. Bissumhhur Singh. (23 W. K, 311). 

A map piepared by an officer of Government while in charge of a khsis meh^l, 
OoveiTiment being at the time in possession of the mehal merely as a private pro¬ 
prietor, IS not a map purporting to have been made under the authority of Govern¬ 
ment the accuracy of which must bo presumed under Sec. 88, but su(m a map may 
be admitted as evidence under this section. Junniajoy MuUick v. Dwarhmaih Mytee. 
(1. L. R, 5 Cal., 287 ; 4 C. L. R., 574). 


14. Facts showing the existence ot any state of mind— 
„ . , . such as intention, knowledge, good faith, negli- 

istence of state of genco, rashness, ill-will or good-will towards 
mind, or of body or any particular person, or showing the existence 
bodily feeling. State of Ibody or bodily feeling—are 

relevant, when the existence of any state of mind or body or 
bodily feeling, is in issue or relevant. 

ExplasaMion.-jA —A fact re, 
a relevant state of mind must 
in reference to the particular matter^ in' question. 



(a.) A is accused of receiving stolen g )od8 knowing them to bo stolen. 
It is proved that he was in possession of a particular stolou article. 

The fact that, at the same time, ho was iu possession of many other 
stolen articles is relevant, as tending to show that ho knew each and all of 
the articles of which he was iti possession to be stolen. 

(&.) A is accused of fraudulently delivering to another person a fimtmi 
counterfeit com which, at the time when he delivered it, he knew to bo 
counterfeit. 
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Tie fact tliafc, atlihe time of its delivery, A was possessed of a number 
of other pieces of counterfeit coin, is relevant. 

(c.) A sues B for damage done by a dog of B’s, wMich JS knew to 
be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they 
had made complaints to B, are relevant. 

(d.) The question is, whether A, the acceptor of a bill of exchange knew 
that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner 
before they could have been transmitted to him by the payee if the payee 
liad been a real person, is relevant, as showing that A knew that the payee 
was a fictitious person. 

(e.) A is accused of defaming B by publishing an imputation intended 
to harm the reputation of B. 

The fact of previous piihlicalious by A respecting B, showing ill-will on 
the part of A towards B, is relevant, .as proving A's intention to harm B’s 
reputation by the particular publication in question. 

The facta that there was no previous quanel between A and B, and that 
A repeated the matter compl.iined of as ho heard it, aro relevant, as showing 
that A did not intend to harm the reputation of B. 

(/.) A is sued by B for fraudulently representing to B that C was solvent, 
whereby B, being induced to tinst who ^vas insolvent, suffered loss. 

The fact that, at the time when. A represenLed 0 to be solvent, C was 
supposed to be solvent by his neighbours and by persons dealing with him, 
is relevant, as showing that A inailc the representation in good faith. 

(g.) A is sued by B for the ]uuee of work done by B upon a house of 
which A is the owner, by the order of a contractor. 

A’s defence is that B's contract was with C. 

The fact that A paid 0 for the work in question is relevant, as proving 
that A did, in good faith, make over to 0 the management of the work in 
question, so that C was in a ])Ositiou to contract with B on C’s own 
account, and not as agent for A. 

(k.) A is accused of the dishonest misappropriation of property which 
he has found, and the question is whether, when he appropriated it, he be¬ 
lieved in good faith that the real owner could not be found. 

The fact that public notice of^the loss of the property had been given 
in the place where A was, is relevant, as shoAving that A aid not in good faith 
believe that the real owner of the property could not bo found. 

The fact that A knew, or had reason to believe, that the notice was 
given fraudulently by 0, who had heanl of the loss of the property and 
wished to set up a false claim to it,^ is relevant, a^showing^that the fact 
that A kh§^ of the notice difiptove A’s good faith, 

(i.) A is charged with shomSug at B with intent to kill him. In order to 
show A’s intfpt, the fact of A’s having t^viouslg shot at Bjnt^y beuroved, 
(/.) A ra charged with serfiling 

letters previouslysent by A to B, may bo proved as showing the intention of 
the letters. 

(l\) The question is, whether A has been guilty of cruelty towards B, his 

wife. 

Expressions of their feeling towards each other shortly before or after 
the alleged cruelty, are relevant facts. 

cNlvMI^ The question is whether A’s death was caused by poison., 

Statements made by A during his illness as to his symptoms, are 
relevant 
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• % 

(m,) Tho question k, what was the state b|>alth at the time when 

Statementay|i|^de' by A as to the state of his health at or near the time 
in question, are relevant facts. 

(w.) A sues B for negligence in providing him with a carriage for 
hire not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect 
of that particular carriage, is relevant. 

, The fact that B was habitually, negligent about the carriages which he 
lot to hire, is irrelevant. 

^.) A is tried for the murder of B by intentionally shooting him dead. 
The fact that A, on other occasions, shot at B is relevant, as showing his 
intention to shoot B. 

The fact that A was in tho habit of shooting at people with intent to 
murder them, is irrelevant. 
ip.) A is tried for a crime. 

The fact that he said something indicating an intention to commit that 
particular crime, is relevant. 

The fact that ho said something indicating a general disposition to 
commit crimes of that class is irrelevant. 


Notes. 

lu a trial upon three specific charges of receiving illegal gratification from 
the firm of C & Co., at T in 1870 evidence of similar but unconnected instances 
of receiving illegal gratification from the same firm at T in the years 1877 & 1878 
was offered. 

. Held that such evidence was inadmissible under ss. 5, 6, 8,11 and 14 —Oarth 
C. /., Arid that the latter section applied to that class of cases where a particular 
act is more or less criminal or culpable according to the state of mind or feeling of 
the person who does itas for instance, in actions of slander or false imprisonment 
or malicious prosecution, where malice is one of the main ingredients in the wrong 
which is charged, evidence is admissible to show that the defendant was actuated 
by spite or enmity against the plaintiff. 

Mitter, J., held that the evidence offered was inadmissible under s. 6 because the 
payments of 1877 and 1878 were not connected with the facts in issue in this case 

BO as to form part of the same transaction.Nor was it admissible 

under s. 8 because it could not be said that they showed or constituted a motive or 
preparation for the fact in issue. Neither could the conduct of tho accused as shewn 
in the .alleged transactions of 1877, and 1878 be said to have been influenced by tlve 

facts in issue in the sense in which the words are used in that section... 

The influence refteired to here must be direct and obvious; and in this sense ho could 
not say that the transactions of 1877 and 1878 were iu any way influenced by the 
fiicts in issue. The same observation would apply to the contention based upon s. 
11. There also the words ‘highly probable’ point out that the connection between 
the fact in issue and the collateral facts sought to be proved must be so immediate 

as to render the existence of the two highly probable.... 

Under 8. 14 collateral facts specified therein can bo proved if tho question be as to 
the existence of any state of mind, In this o\8o if the receipt of the several sums 
of money mentioned in the charges be considered to have been prqyed to the satisfac¬ 
tion of the Court by other evidence, and if if bo necessary to a^ettain whether the 
aoemsed received them as a motm for showing favour itr the exercise of hisoffidai 
functions, the alleged transactions of 1877 and 1878 might in tfait case be relevant 
under this Section. But they are not relevant for the purpose of establishing the 
fact oi payment in the year 1876 Empms v. M, J. Yyap^a MiKdiHAar 
I. L. R.,Qeal., 656.) , 
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Facts bearing on 
qtusttcoi whether act 
was accidental or in- 
tentionid. 






jer an^ 



act was concerned, is releyant. 


act'was 

such act formed part of a series % similar oc- 
cnrrenoes, in each of which the per£K>n doing the 


Illustrations. 

(a.) A is accused of burning down his house in order to obtain money* 
for which it is insured. 

The facts that A lived in several houses successively, each of which he 
insured, in each of which a fire occurred, and after each of which fires A 
received payment from a different insurance office, are relevant, as tending 
to show that the fires were not accidental. 

(6.) A is employed to receive money from the debtors of B. 

It is A*s duty to make entries in a book showing the amounts received 
by hun. He makes an entry showing that on a particular occasion he re¬ 
ceived less than he really did receive. 

The question is, whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and 
that the false entry is in each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered 
counteiieit rupees to C, D and E are relevant, as showing that the delivery 
to B was not accidental. 


16. When there is a question whether a particular act was 
of course the existence of any course of business,* 

of bwfiaess when re- acco^ing to which it naturally would have been 

done, is a relevant fact. 


Illustrations. 

(a.) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put 
in a certain plaace to be carried to the post, and that that particular letter 
was put in that place, are relevant. 

(6.) The question is whether a particular letter reached A. The facts 
that it was posted in due course, aud was uot returned through the Dead 
Letter Office, are relevant. • 


Admissions. 

17. An admission is a st^ement, oral or documentary, which 

Ail • • ji a i suggests any inference as to any fact in issue or 
Admission defined. f^ct, and which is made by any of the 

persou3j and under the circums^ces, hereinafter mentioned. 

looted. 

See ^ case Regim v. Smwan1ai<md, >aih£ri (I. L, B., 1 Bom, 010^ cited under 
Also anotim v. Aelimul lU and others cited under o. 38 post. 
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18. Statements made by a party to tbe proceeding, or by 
Admisaion—by all agent to any suoh partyv whom tbe Ootirt 

partv to prpceoding regards, under tbe drcnmstanees of ^e oaae, 
or hi* agent ; ^ expressly or impliedly authorised by him to 

make them, are admissions. 


S^tatements made by parties to suits, suing or sued in a re- 
• by snitor in repre* presentative character, are not admissions, 
eentafcive oharaoter ; unless they were made while the fteirty making 
them held that character. 


Statements made by— 

(1.) persons who have any proprietary or pecuniary interest 
by party interested in the Subject matter of the prCceeding, and 
in subject matter ; who make the statement in their character of 
persons so interested, or 

(2) persons from whom the parties t<^ «the suit have derived 
by persons from their interest in the Bubject-matter of the suit, 
whom interest de. are Admissions, if they are made daring the 

continuance of the interest of the persons mak¬ 
ing the statements. 


Notes. 

* . A deposition made by defendant in a former suit may be used as an 
admission 'nithin the meaning of this section. Hurish Chunaer Mvttick v. Pros- 
unno Coomar Baner^a and ot^a (22 W. 11., 303—5) 

See also the case Regina v. Mannanta and (1. L. B., 1 Bom, 610) cited 

under s. 32, cl. 2. 

19. Statements made by persons whose position or liability 

Admissions by per- necessary to prove as against any party 

sons whose position to the suit, are admissions, if such statements 
must be proved as would be relevant as against such persons in 
agamst party to suit, relation to such position or liability in a suit 
brought by or against them, and if they are made whilst the 
person making them occupies such position or is subject to such 
liability. 

Illustration* 

A undertakes to colleot rents for B. 

B sues A for not collecting rent due from 0 to B. 

A denies that rent was due from 0 to B. 

A statement bv C that be owed B rent is an admission, and is a relevant 
fact aa against A, if A denies C did owe rent to B. 

AdmUrionsbypav 20. Statements made by persons to 
SODS ezpre&ly refer- whom a party to the suit has expressly referred 
. wd to by party to for information in refereucpi to miatter In dis- 

pute are admissions. 
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Illustration. 

The question is, whether a horse sold by A to B is sound. 

A sa^rs to R—* Go and ask 0, C knows all about it.’ C’s statement is 
an admission. 

21. Admissions are relevant and may be proved ns against 

ProolofrimiKiona "’>»o makes them, or his represen- 

against peraous ma- tative in interest ; but they cannot be proved 
kmg them, and by or by or on behalf of the person who makes 
on their behalf. them or by bis representative in intereat, ex¬ 

cept in the following cases :— 

(1.) An admission may be proved by or on behalf of the 
person making it, when it is of such a nature that, if the person 
making it were dead, it would be relevant as between third 
persons under section thirty-two. 

(2.) An admission may bo proved by or on behalf of the 
person making it, wlien it consists of a statement of the exis¬ 
tence of any state of mind or body, rele^nt or in issue, made 
at or about the time when such state of mind or body existed, 
and is accompanied by conduct rendering its falsehood im¬ 
probable. 

(3.) An admission may be proved by or on behalf of the 
person making it, if it is relevant otherwise than as an admission. 

Illustrations. 


(a.) The question between A and B is, whether a certain deed is or is 
not forged. A affirms that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may 
prove a statement by A that the deed is forged ; but A cannot prove a 
statement by himself that the deed is genuine, nor can B prove a statement 
by himself that the deed is forged. 

^.) A, the Captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper 
course. 

A produces a hook kept by him in the ordinary course of his business, 
showing observations alleged to have been taken by him frqm day to day, 
and indicating that the ship was not taken out of her jiroper coiu'se. A 
may prove these statements, l>ecause they would be admissible between third 
parties, if he were dead, under section thirty-two, clause (two). 

(e.) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on that 
day, and bearing the Lahore post-niai k of that day. 

The statement in the date of the letter is admissible, because, if A 
Were dead, it would be admissiblebinder section thirty-two, clause (two). 

(ct) A is accused of receiving Stolen goods knowing them to be stolen. 

He offers to prove that he I’wi^ed to sell them below their value. 

A iMy prove these statement, though they are admission^, because 
they are explanatory of conduct iniucnced by facts in issue. 

( 4 .) A Is accused, of fraudule^ly having in his possession counterfeit 
ooio t^ick he knew to be cou^ 
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He oftera to prove that he aske^ a skilfal persoa to exAmtPo the coin, 
as he dbuhted whether it was counterfeit or noty and that that piwsoit 
Examined it and told him it was genuine. 

A. may prove these facta for the reasons stated in the last preoedlGiii; 
illustration. 


Notes. 

• The purchaser at a sale iu execution o£ a decree was held to he 
jpresentative in interest" of the judgment debtor within this section f/hncjpMiraa 
Dossce V. Nuffur Poddar (21 W. R., 148). 

She also Regma v. Hanmanta and otherSf (I.L.E., I Bom., 610) cited imder 
S.82, cl2. 

An admission not being a confession of guilt, made by an aeetised pemen 
to a police officer before arrest is admissible in evidence—J5'»ypng«r v. 

(7 C. L. R., 641; I. L. R., 6 Cal., 680.> 

22. Oral admissions as to the contents of a document 

When oml admie- relevant, aoless and until the party MB- 

siotiB as to contents posing to prove them shows that he is ehtitleti 
of documents are re- to give secondary evidence of the contents ef 
* such document under the rules hereimtfter 

contained, or unless the genuineness of a document produced k 
in question. 

23. In civil cases no admission is relevant, if it k made 
Admissions in civil either upon an express condition that evidence 

- cases when relevant, of it IS not to be given, or under circumstances 
from which the Court can infer that the parties agreed together 
that evidence of it should not be given. 

Explanation .—Nothing in this section shall be taken to 
exempt any barrister, pleader, attorndjir or vakil from giving evi¬ 
dence of any matter of which he may be compelled to give 
evidence under section one hundred and twenty-six. 


Note. 

That section Tefers to Privileged oommunicatioUs. 

24 . A confession made by an accused person is kcelevaat 
C»nf«iion ^ criminal proceeding, if the mBk|ng of th» 

by indueetneut, threat confession appears to the Court to have been 
pr prottuae .when caused by any inducement, threat or proUike, 
prwee^f^ cnminal jjaying reference to the charge against th« 
" accused person, proceeding from a person In 

authority and sufficient, in the opinion of the Court, to give the 
accused person grounds, which w'onld appear to him re^omible^ 
for Supposing that by making it he^would gain any advantage or 
Avoid any evil of a temporal nature in reference to the 
ing againirt him. 
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tH Hut ease «. AA^m' AU and (1. L. B., 2 Ali.^ 2d£l) witere 

A pirdoA Wae lendared by tUe Magistrate to a person supposed to have been oonoemed 
wiw otJser persons in offences none of which were excludivejy triable by the Court 
cd 3easion and such person vn>s examined os witness in the caae, it was hsld that 
the tender of pardon to such person not being warranted by a. 847 of Act X of 
y872 he could not be legally examined on oath and his evidence was iuadmissiblej 
and it was also held that the statement made by such person was irrelevant and in- 
admisaible as a confession with reference to s. 844 of Act X of 1872 andthu^ 
eectiont 

' l%e provisions of s. 337 of Act X of 1882 take tlie place of ibpse of 
4 . 847 of we old Code and s. 813 is substituted for s, 844 of Act X of 1872. These 
provisions of the old and new Criminal Truceduto Codes will be found placed in 
parallel colonms in the notes to s. 80, 

lu V. Bat Matan the Full Bench said that the words ** duly made" in the 
latter clause of S. 846 probably meant made in such a uuiuner as not to be rendered 
inadmissible by ss. 24, 25 or 26 of tliis Act or sections 119, 120 and 121 of Act X 
of 1872 and it was decided tliat the confetisiou of an accused person, tiikeu by a 
Magistrate having jursidiction to commit or try him is impeifecb, if not signed by 
the accused person or attested by his mark, .-tud is inadmissible in evidence ; and 
oral evidence to prove that a confession w<is made or what the terms of the con* 
feesion were is inadmissible also (10 Bom. IL C. It., 166). 

In the case of Empreits v. Bhairon Binyh and others U- L E., 8 All., 338) the 
llsipstrate recording the coufeMiouH of four prisoueis dibiugardud tbe provisions of as. 
122 and 846 ; but Pearson, J., heid that it did nut follow that tho coufesbious made be* 
fore Magistrates could not betaken into consideration merely because the memomuda 
requir»l by the law to be attached thereto had not boon wutteu in tho exact form 
preaclibed. Ue saw no suMciont reason to believe tliat the confeHsiuns were ** caused 
by any inducement, threat or pi omise, having lefercnce to the charge against the 
accused persons, proceeding from a jictsun in authority ami snihcieut to give the 
accused persons grounds which would appeal to them to be reabUuaUe for Sup[H>sing, 
that, by making the sane, they wouhl gain any advantage or avoid any evil of a 
temporal nature iu reference to the proceedings against them." 

Sections 164 and 364 of Act X of l8S2aie substituted fur sections 122 and 846 
of Act Xof 1872 which will be funud placed iu parallel columns iu the notes to 

8.80. . • . 

In the absence of evidence that a cuufesbiou of an accused person has been 
induced by illegal pressure, it is not to bo presumed that such confession was so 
induced. This section renders a confession iuadmlssible only if the Couit considers 
it to have been induced by illegal prebSiue, Empress v. JJalvant V. Pendimrkar 
(11 Bom. H. C. E., p. 137.) 

In the Reg, V, pamaBirapa {\ L. K., 3 Bom., 12—17) West, /., Add that wheie 
more persons than one are jointly tried for tho same offence, the confession made by 
cme of them, if admissible iu evidence at all, should be taken fhto consideration 
agaiu^ all the accused and not against the person alone who made it. The iSvidence 
Act intends to make those statements admissible an<l those only which are the com* 
{dement of acts done^ or refused to be done, so that the act itself or the omisidon to 
act acquires a special siguiticance as ground of inference with respect to the issues^ 
in the case under trial. It is important that this should be borne in mind, as other* 

prison^^s will, by the exeroibo of the commonest ingenuity, be entirely deprived 
ofWb safeguards which the BegisUtfire intended to thiow round them in ssotions 24 
t> 28 of thM Act. 

The dissetion of a, 346 of Act X of 1£8'2 enjoining that an acousod perSbn 
shsUdiimf^ record of his confessont, is not satisEed by the followingi “ Signature 
of A Sliwie accused); the haudwrit&g pf C. B." Where the couvictiop of a pem»h 


bailed ttpoh a oonfession thus'subeijpibed, the High Court it and 

hM the Betaioas Judge was bound to prevent the production of such a confee* 
Attend < 1 ^ &hs,ipo, (U Bom. H. 0. H., 44). 
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A coaffittion not tt).ken in the form of queitiou anci iwaswer and not antlAnti* 
oated by* the Magistrate’s endorsement as to its oceuraay, i» inadmiaaible in evideaae 
even though no objection should be made to its reception*~A!i!;sr. v. (10 Bcnm 

H. C. B, 407). 

In the case of of Titu Mya. (1C t. R, 1) a Pull Bench of the Calootta 
Court ruled that the omission of a Magistrate to have recorded in the temaeolar the 
questions asked in the examination of the accused {lorson does not neceasafii^ 
render that examination inadmissible as exideuce 
, A piisoner confessed his gmlt before tho Mafdstrate, who recorded the oonfes* 
sion under s. 122 of Act X of 1S72, but omitted to append to the record the proper 
certifldate, or obtain tbo attestation of the accused by his signature or mark ae 
required by s. 846, The prisoner n.is finally oommittod to the Sessions Court fqr 
trial. Jfdd that the omissions couM not be rectified under any authority c<m- 
taioed iu the last clause of section S46 by taking the evidence of the recording 
officer tliat the pnsoner duly made the statement recorded, and that the confesaion 
was not admissible in evidence Empeis v, Mvnno Panidi (4 C. L, B., 137 j R Ii. 
R,, 4 Cal., 076). 

S. 122 of Act X of 1872 does not .apply to a confession recorded by a 
acting under Cap. XV or Cap. XVII, but to a confession record^ by a Magistrate 
othei than the Megistrate by whom the case has to be enquired into or ^ed; and 
to a confession made dunng or bcfoie the commencement of an investiigatiou by 
the jKiUce. la th< matter of Itehm i Uadjt (5 C L R, 288). 

Tuo accused pei'seiis, on being .«rested were forwarded iu custody to a Magits* 
trate who had junsdictiou in the nutter uith which they were charged, and who 
afteiwaids conducted the preliminary emjinry, and cAminitted them to ^e Court 
ResMons Befoie the Magistiate each made a confession but neither of them attested 
his couiesMon by liiM sigiiatuie or maik. Held that the confessions, although the 
Mogistiate Imd noted that they ucie taken undei s. 122 of Act X of 1872, must 
be legal ded ns having been take ii in the com so of a preliminary enquiry, and that 
the piovisioua of s. 816 ollowing the eiidciice of tho committing Magistrate to 
'^e taken, applied-—Per 6'm/u/n. s. 122 contemplates and provideb for cases in which 
confessions aie recorded by a Magii-ti ate othei th.in the Magistiate by whom tho 
case la to be enquuod into oi tiitd. Empiess i Anavthrani Swpk and others (0, 
C L R,297 ; I L H, 6 Cal, 954) 

The mattti befoie a “ pauchiyat ” was whether M and K had murdered B 
and tlioieby disqualified themselves tiom finmteroourae with the rest of their 
biotiieihotid. M and K made ctitam stitoments before the pancAcr^of, whi(^ it 
was afttiwaids sought to piovo against them on their tii.al for the murder of B as 
confessions coiioboiatiug tlie e\idenoe of an appimei. The witnesses called to 
piove these “confessions” did not state specifically uhat was said by M and K before 
the panckat/ai. One witness, a member of the panchayat, b.iid. “ M confessed, and K 
acquiesced.” Another witness, ilso a mombei of the pawcAayai, said ; “ M and K 
were taxed with taking li’s bouse, upon w liu h both odimtteil having murdeted him.” 
The same witnqp also said “ Tho admissions woie not taken down.” It appeared 
that it was not till at tho sixth mot ting of the pmehattat, and M and K were threat¬ 
ened with excommunication fiom oiste for life, that they made such statements, 
ATeZdAhAtiiiii ^»»etat<|itnMts^ttui)uted to M and K had been actually made, and 
'' proved, th<^vj||^jpf^ t^ 

not be pleaded against then admi-bibiuty on the grouna tnatsoch stat^ents Ead been 
caused by such thieat, for the members of »ho panehayat weie not in authority over 
M and K. within tl o meaning of this section nor was there any threat made having 
reference to any charge agauist them. The statements, howfvor, could not be ac¬ 
cepted as sufficient m themselves to coiroboiate the evidence of the approver, or 
to support the conviction of M and K for tho murder of B. The statements were 
in general terms and repiesented only the impression conveyed, by what might have 
been said, Ao the mind of the witnesses It was always essential tliat the Court 
sWld knoisvas nearly as possible what were the words used by the suppon^ 
confe^orfl, jrod^'hat were t]p guc stion a or matters in regg^rd to which thi^ werp 
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It u^t haTd been that th« words aaoiibad to M attd % talcoii with the 
W MW tjiwii B piL% nod the exaot subjeot laatter of the inquiry did not amount to a oo«i< 
fmSfm of guilt belidved by the hearers to have been oonfesaed. Mim-prm v. 
muhoM Zm am (I. L. R., 4 AH., 46). 

gkit ateo the case Smprws «. Pmclum quoted under s. 27 post, 

CotalMsioitto Polio© confession made to a Police officer, 

Cflilodr not to be shall be proved as against a person accused 

of any offence. 

Notes. 

, Ws seetioa sillies to confessions made to the higher Officers of Police 
«k the Gomodsaioner and Deputy Commissioner of Police in Calcutta. The Chief 
Justiee also held that the next section should uot be read so as to qualify the plain 
naeaiihig of this section. Queen r. JSurryh^ Olum (25 W. R., Cr., 86 ; X. h, B., 
1 Oil,, 207). 

In Imperatrit r. Pitamher Jim (I. li. R., 2 Bom., 61) TTea^rqpp, 0. Aeld that 
lids aentaon did not preclude the counsel for one accus^ person, on behalf of his 
•Seu'h asking questions to prove a eonfession made by another accused person. But, 
under such oiroolaBtanoes, it would be the duty of the Judge to instruct the Jury 
that stKdt Odniessioii is not to be received or treated as evidence against the person 
making it, but simply as evidence to bo considered on behalf of the other. He edso 
tifoc^t t^t unl<^ the law were so, the accused peistm who was on his trial with 
the ooiifeMdng party might be considerably prejudiced by the exclusion of tl^t 
niddenon. 

See also the case of Emprm r. Mama Mirapa (1. L. R., 3 Bom,, 12-17) cited 
tiBder 8..24 (ante p. 18.). 

Under this section, a confession made to a Police Officer is inadmissible in 
CfVid^ee, except so far as is provided by s. 27. It is immaterial ^^hether such 
Pblioe Officer be the officer investigating the case—tiie fact that such person is a 
iPoffioe Officer invalidates a confession. In the mattei' of Hiran Miya aliae Abdul 
Wakid (1 C. L. R, 21). 

A statement made to a police officer by an accused person while in the custody 
of the police, although intended to be made in self-exculpation and not as ooufes- 
i^n, may be nevertheless an admission of a criminating circumstance, and, if so 
and the next section it caipot be proved against the accused. ImperatriaB 
V. PemMarimth (I. L. R., 6 Bom., 84.) 

See also the case r. Eabeepershad (7 C. L. R., 541; I. L. R., 6 Cal, 580) 

quqted under sec. 21 (ante p. 171. 

See also the case Empreesv. Pancham cited under Sec. 27 (post p, 21). 

Confesrfon by ac- confession made by any person 

ouicd while in cus* whilst he is in the custody of a Police officer, 

u< j>olice not to unless It be made in the immediate presence of 
^ proved agamst ^ Magistrate, shall bo proved as against such 

This section'^must not be read as qualifying the preceding section. Queen v. 
(m<m (2* W. R, Cr., 36 i I. L R., 1 Cal, 207). 

In Empmt v. Mam Chum Qkung amd othere (24 W. R, O., 86). Jaektoa 
X, said ** it osn hardly have been the inbeutiou of the Legislature that, when 
n ffiot ie discovered iu consequence of information received from one of several 
mnttode charged with an ofieuce, and, when others give like information, that the 
iMrt iffioiild be treated as discover^ from the mformation of tliem all. It should 
he (hmMed that h particular fact, has hfeen disoovered from the information of A. 
^ end this will let in wg^er s*J7 cjinly se muehe s rel^e dMnedy 
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. « 

8e$ also tlia case Smprett v> M<ma> Bwapa, (t I*- B., 9 Bon^., 194 7> 
oitsd unHer a 24 (ante p. 18). 

A village Munsif in the Madm PresMenoy is a “Magistrate” irilliiit tiif 
meaning of this section. JS'niprm v. Ram<f^njiiia (1. L. 11., 2 Mad., 5). 

Bee also the case Imppratrix v. Pandharinaili cited under the last section. 

See also the case Emprm v Dabeepershad (7 C, h. B., fi4i ; I. li. il.» 6 Cal^ 6fi0.) 
quoted under sec. (21 ante p. 17). 

See ako the case Empress v. Pancham abstracted in the note to sec. 27 post. 

* 27. provided that, when any fact is deposed to as disk 

rt _ 1 covered in consequence of information received, 

formation received from a person accu.sed of any ottence, in the 
from accused may be custody of a PoHce Officer, RO much of such 

information, whether it amounts to a confession 
or not, as relates jiistinctly to the thereby discovered may be 
proved. 


•Notes, 

See the caae Empress v. Pam CJiuni Chmg and others quoted under sea 20 
(ante p. 20) andrepoiled in 24 W. K,, Cr,, 36. 

Sec. 162 of Act X of 1882 provides that nothing in it fihall be deemed to 
affect the provisions of this section. 

Under this section not every statement made by a person accused of an offence 
■while in the custfjdy of a Police officer connected -with tho production or finding 
of property, is admissible. Those sbitements only which lead immediately to 
the discovery of property, ami, in so far as they do lead to such discovery, 
are properly admissible. Whatever bo tho nature of tho fact discovered, that 
• fact must, in all cases, be itself relevant to the case, and the connection between 
it and the statements made must have been such that that statement constitutes 
the information through which tlie diacoveiy was made, in order to render the 
statement a<imissible. Other statoinents connected with the one thus mado 
evidence, and thus mediately but not uecessaioly or <Urectly connected with the 
fact discovered aie not admissible, Reg. v. Jora JIa.yi, Bhdji Rupsang and Bhogha 
Fira (11 Bom., H. «1. R, 242). 

P, accused of the niuvder of a girl, gave to a Police officer a knife, saying it was 
tho weapon with which he had committed tho murdei’. He also said that he had 
thrown down the girl’s anklets at the scene of the murder and would point them 
out. On the followiug day he accompanied the Police officer to the place where 
tlie girl’s body had been found, and pointed out the anklet:.. 

Held that such statements, being confessions mado to a Police officer, where¬ 
by no f.ict wlis discovcrcil, could not be jiroved against P. Stuart, C. held that 
the deposition* of the head constable, although not legal evidence of any con¬ 
fession, was admissible as evidence of .all the other ciicumstances referred to in 
it, which were that on the 2nd October ho made a statement to the darogha and 
gave up a certain knife which ho took out of his wiiistbelt: that he had thrown 
down the anklets at the scene of tho murder ; as it w%asl.ito at the time he said he 
would point them out in the morning; that soon after sunrise on the following 
morning the accused repeated his statement and conducted the witness and sub-in¬ 
spector and many other people to the juar field whore the witness had found the body 
and there at 8 or 10 paces to tlie south of the place where it h.ad been, and after 
slight (search), produced from under the leaves, which were strewed about, the 
anklets. And so in like manner His Lordship held tho evidence to tho same facts of 
Bameshar Oayal (a Policem.ui) and of Natlii Ali (a viUAgor)excopt os pioviug a confes* 
sion of the murder to be admissible ami relevant, not only un or Sec 27 but also under 

Sec. 28, which expressly forms au exception to the law provided by Sec. 24. 

After referring to the two Bombay decisions (already mentioned jin Iflje notes), 
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iUg. V. Jora Ifagji atid Empress r. J?awa J5?Wpa, His Lordship added, “jJiTothing 
can be more unreasonable, and I may add unjust, than the hard and fast line that is 
of^BU a^mpted to be drawn iu this country, 8ec. 26 no doubt provides that “No 
eonfession made to a police officer ahull be proved against a person accused of any 
offence.” ^ Now if this is riieaut to apply to all statements however voluntarily made 
to a Police officer, nothing could bo moio impolitic or obstructive, and I trust that 
this provision is not to bo unders>too<l in any absolute sense and under 
all circumstances whatever. It ought to be read and umlerstood in connection 
with the other sections which follow it particularly s. 2l? for taken by itself and , 

applied indiscriminately it is simply irrational and absurd...I have no 

doubt in my own mind that statements by Police Officers embodying and includ¬ 
ing what may be understood as a confession or a4imission of guilt by an aebused 
pereou are not wholly inadmissible, but may be received and applied so far as they 
prove merely corrobor.itive circumstances and not an absolute confession.” Straight, 

remark^ that in his opinion, those statements (referred to in the depositions of 
the head constable, cousmble and villager with regard to the knife and aiiklete) 
amounted to confessions, that they were made tvi the i)olice ; that no fact was dis¬ 
covered in consequence of any information derived from such statoments within the 
meaning of the proviso contained in e. 27..... ...In short it was by the act (of the ac¬ 
cused) and not from any Inforimtion given by»hitu that tlio anklets were discovered. 
It seemed to him that the obvious intention of the Legislature in passing the 
provisions contained in 8.S 25 and 2G w.m to deter the Police from extoi ting con¬ 
fessions, by rendering such confcsdoiiH .a‘ solutely inadmissible in proof, unless made 
in the immediate presence of a Magistrate. 11 is inimife.st that the prohibition laid 
down in these two sectieus must be strictly .applied, and any relaxation of it in ac¬ 
cordance with the provi.'o to s. 27 sliould be sjairingly admitted, and only to the 
extent of so much of thi'accusetl’s -tatenicnt as directly and distinctly relates to the 
fact alleged to have been discovere<l in couBequence of it. Empress v. Pancham 
(L L. R., 4 AH., 198). 

The editor submits that of the two opinions above abstracted the one held by 
Straight, J., interj>ret8 the more correctly the intentions of the Legislature ; and pro- * 
bably the learned Chief Justice will find that the majoi’ity <if judicial decisions are in 
favour of his colleague's view. 


Confession m.ade 
after removal of im¬ 
pression caused by 
inducement, threat or 
promise, relevant. 


28 . If siicli a conf^'^sion as i.s referred 
to in section twenty-four is made after tlio im- 
pre.'^sion caused by sncli iiuiuccinont, threat or 
promise has, in the opinion of tiie Court, been 
fully removed, it is relevant. 


Kote. 

See the case of Einjirm r. Pmchnm, rcfeiTed to in the notes to s.‘27. 


29 , If such a confession is otherwise relevant, it does not 
become irrelevant merely because it was made 
under a promise of secrecy, or in consequence of 
a deception practised on the accused person for 
the purpose of obtaining it, or when he was 
drunk or because it was made in answer to 
questions wliich he need not have answered, wdiatever may have 
been the form of those questions, or becuu.se ho was not warned 
that he was not bound to mak<l sucK confession, and tiiat evidence 
of it given against him. 


Confession other¬ 
wise relevant not to 
become irrelevant be¬ 
cause of promise of 
secrecy, &c. 
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30. persoBS thaui oae being 

Consideration of for the same offence, and a confession Jfnade by 
proved confession on© of suoh persons affecting, himself and sow^ 
|fr1t® S“oSOT of persons is proved, the _Court 

jofutly under trial for may take itito consideration such confession as 
same offence, against such other person sis well as againSt 

. the person wh o make s such confession. 

Illustrations'. 

-A. aiid B are jointly tried for the murder of C. It is proved that 

A. Said,-* B and I munlereJ C.’ The Court may consider the effect of 

this confession as against B, 

(&.) A is on his trial for the inur<1er of C. There is evidence to show 
that C was murdered by A and B, and that B said,-‘ A and I murdered 0. 

This statement may not be taken into consideration by ths Coui’t 
against A, as B is not being jointly tried, 

Notes. 


The coiToboration, which is needed in order to make the testimony of an approver 
witness trustworthy, should be corroboration derived from evidence which is 
independent of uojompliees and nob vitiated by the accomplice character of the 
witness and further should be such as to support that portion of the accomplice’s 
testimonj^ which makes out that the prisoner was present at the time when the 
crime was committed and |>articij)ated in the act of commission. The statement 
must not be merely gemraUy true but true in the particular points which: aflect the 
persons accused. Under this section the statement of fact made by a prisoner, which 
amounts to a confession of guilt ou his part, may be taken into consideration 
»o far and so far only «» that particular stalement of fact itself extends against the 
other prisoners icho are being tried, as wdL as himself far the offence which is thus con¬ 
fessed. Queen V, Mohesh Biswas and others (U). W. H., Gr., 19). 

The coufessiouB of persona tried jointly for the same offence may by'this 
section, be “ considered" as tigaiust other parties then on their trial with them, but 
such coufessions when used as evidence as against others, stand in need of corrobora¬ 
tion and cannot be used as corroborating in any way the evidence of approvers against 
such other parties. This section ought to be construed with great strictness and the 
confession of one person is not admissible against another although the two are jointly 
tried if one is tried for the abetment of the offence for which the other is^ou his trid. 
Queen v. Jaffir Ali and others (19 W. It, Cr., 57). 

In Qmen v Belat Ali Mooushee. and others (19 W. It, Cr., 67), it was held that 
before the confession of a person, jointly tried with tlie prisoner, could be taken into 
consideration against such prisoner it must appear that that confession implicated the 
confessing pei'son substantially to the saineeitenfe as it implicated the person against 
whom it is to be used, in the commission of the offence for which the pmoners are 
being joiuily tried. 

where the only evidence for the prosecution w’as that of ivitnosses w’hom the Judi¬ 
cial Gommisrioner considered unworthy of btUef, it was held that the prisoners, who 
were charged with rioting ought not to have been convicted ou the statements of the 
opposite party who were also charged with rioting, such statements nob being evidence 
against the accused in this case. Queen v, Khukrec Ooram and others (21 W. R., Or., 
4S), 

Statements^made by one set of prisoners criminating anothei- set of prisoners 
when each individual prisoner made a case for himself on which he was free from 
any criminal offence, ought not to be taken into consideration under this section 
against the prisoners of the second set, when the two sets, although tried together, 
Were tried upon totally different charges. Queen v, Bunwaree Lull and othersiffi W. 
R..Cr.,68), *. 




PDF Compressor Pro 


M Ot“ IflS BBLSVANCy OF iTACtS 

In Queen Ntt^a mid others (28 W, K, C!r., 21). JPJiear, Jr., Said “T'itifl Court 
liss ^r^y had occaeiun in more than one case to point out that confessions 
ivhioh ai-e made use of under this section, in the first place can only he so used) so 

ns they make the confessing prisoner guilty of the offence for ■which all are being 
tried, and, secondly, cannot stand higher than the evidence of an aocomplipe. 
It ha*, also been explained in what respect an accomplice’s ■testimony required to be 
corroborated before even that can be rightly relied upon against the accused persons. 
And it is obvious that the confessions of oo-prisoners are characterised by 
a vo^ serious infirmity . as regards the prisoners against whom they were 
II In addition in 

accomplice's testimony, they are neitlier sanctioned by^ oath, nor can ’tuoy^^e 
tested, developed or explained by cross-examination. And when we look at the 
words of the section itself, wo find the Legislature avoids saying that confessions 
of this Sort are evidence, or inay be used as evidence as against persons other thjin 
those who made them, it says merely th** Court may take into consideration such 
confession as against such other persons as well as against the peraon who makes streh 
■confession. It is, w^* conceive, generally unsate to use materials of this character 
agaiost persons under trial w thout carefully bearing in mind its ^pecial infirmity of 
character.” 

In Qneen v. Ckiinder BhvttacJiarjee (24 W. R,, Cr,, 42) Jaclcson, J., said, “This 
section provides that, when more persons than one are being tried jointly for the 
same offence (dai-oity in this case), and a confession made by one of such persons 
affecting himself and some other of such parsons is proved, the Court may take into 
consideration such confession as against such other person as well as against »he 

person who makes such confession.The section does not provide, as has been 

repeatedly pointed out by this Court, that such confession is evidence, still less does it 
say that it shall be the foundation of a case against the person implicated. The 
Legislature very guardedly says that it may be “taken into consideration,” and I think 
the obvious intention of the Legislature in so saying was that when, as agaius any 
such person, there is evidence tending to his conviction, the truth or completeness of ^ 
this evidence being the matter in question, the circumstance of such per-on being 
implicivted by the confession of one of tbose wdio are being jointly tried with him, 
should be taken into consideration as bearing upon the truth or sufficiency of such 

evidence.. This section requires that a confession made by one prisoner ■<vhieh 

ia to be used for the purpose of affecting another, must bepromf. Now, when a 
confession has to be used for that purpose, the person to be affected by it has a right 
■to demand that it be strictly proved and shown to have been in all essential respects 
taken and recorded as prescribed by law.” (In the manner laid down in sections .122, 
845 and 846 of Act 10 of 1872). 

The latter clause of Sec. 346 was held, ui the same case, to apply only to au 
examination taken in the course of a preliminary enquiry. 

The recejition as evidence against an accused person of a confession, which ought 
not to have been proved and which is not in accordance with the law, and the 
grounding of a case against him upon such confession, must be held to.he irregularities 
which seriously preju^ce the prisoner. 

Section 164 of ActX of 1882 has replaced s. 122 of Act X of 1872, and sec¬ 
tions 842 and 364 have respectively replaced sections 345 and 346 of Act X of 1872. 

It is significant that there is no clause in Act X of 1882, which correapoads with 
the latter clause of s. 346 of Act 10 of 1872. 

Btatements made by a prisoner before the committing officer, Which implicate his 
fdlows but exculpate himself, cannot be regarded as evidence tmder this section 
Queen V. Keskub Bhoonia and others, W. li., Cr., 8). 

Tainted evidence is not itnproived by being corroborated by other tainted 
evidence. The statement of one priioner cannot be taken as evidence against ano- 
ther prisoner under this section, unlesi^ the confessing prisoner implicates himself to 
the full as much as Msco-piisoner ^homjle iucriminates. The rules of evidence 
cannot be departed from because the^ miy he a strong moral conviction Cf guilt. 

». Baipo and others |25 W. R., Cr,, 43). 

Under %is sectioD, the confession of a prisoner affecting himself and anothet 

‘ -.T 
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'ifrit'Son charged with the saiae offeuce is, when duly proved, admissible as evideaee 
against bpth, but such second person cannot, when it is nucomborated as agaiiist 
him, be legally convicted on it. This was a Full Bench decision ; and the Fiill Bench 
also ruled that the word “Court” in this section, moans not only the Judge in 
a trial by a Judge with a Jury, but iucludes both Judge and Jury. Garth, C. J., 
held that such evidence must be dealt with by the Cpm-t in the same manner as 
any other evidence. The weight, however, to be utt ched to hocIi evidence, and the 
question whether taken by itself it is sufficit ut, in point of law, to justify a couvic" 
tion, is a question for the Judge. Unsupported by otlier evidence, it, however, should 
Jbe taken as evidence of the very weakest kind, being simply a statement of a tliird 
person not made upon oath or alhrunitiou. If such confession is corroborated by 
other evidence, it is immaterial whether, in iiroviijg the case at the tidal the coufe'ssion 
precedes the other evidence, or the other evidence precedes tiie confession, Jackson, 
{McDouell, concurring) held such evidence is not sufficient to support a convic¬ 
tion, even if corroboratetl by circumstantial evidence, wnless the circumstances consti¬ 
tuting corroboration would, if liclieved to exist, themselves support a conviction. 
Empress v, Aushoot-osh Ohackerhuttii and others (P. B., I. h. R., 4 Cal., 483 ; 3 C. L. R,, 
270). 

A prisoner, charged together with others, with being a member of an un¬ 
lawful assembly, made a statement before the committing Magistrate implicating 
his follow prisoners and another person. He subsequently withdrew his statement 
and made anotlier, in wdiich be eudeavouied to exculpate himself. I/ekl, that 
this statement was not evidence against the other prisonei's under this section—it 
was not a confession, nor did it anuaint to any admission by the prisoner that 
he w'as guilty in any degree of the olience charged ; but it was simply an 
endeavour on his part to explain his own presence on the occasion in such a manner 
as to exculpate himself, and any mention made by him in such a statement 
of other )tersons having been engaged in the riot, was altogether irrelevant and 
not evidence against them. Nitor Bnx Kati and others v. Empress (l.L.K,, 6 Cal., 279). 

Several persons were charged togetlier with offences under ss. 148, 302, 
824, and 326, road with s. 149, ot the Penal Code. The Sessions Judge, 
\vUvu about to examine the }>risouers, required all but the prisoner under examina- 
tion to withdraw from tlio Court, until liis turn for examination came round, 
and convicted each piisoner chiefly upon W'hat was said by his cuprisouers during 
his absence from the Court. Held that the evidence was inadmissible Empress v. 
Ch-andra Naih Sirkar and others (1. L. li., 7 Cal., 65, 8 C. L. 11., 852). 

Tliis decision has been followed by the Bombay High Court in the case Empress 
V. Lakshman Bala and Bala Bamseth (I. L. E., 6 124). The facts of tliis case 

were very similar to the facts of the case tried l)y the Calcutta High Court. 

If the certificate required by e. 122 of Act X. of 1872 that a confession is volun¬ 
tary is not recorded by the Magistrate at the time the confession is made, or, at any 
rate, on the day it is reduced to waiting, the confes.si(>n is bad and inadmissible in 
evidence. 

To render the statement of one person jointly trietl with another for the 
same offence liaUe to consideration against that other, it is necessary that it should 
amount to a distinct confession of the offence charged Empress is. Doji Narsu and 
Goiunda Natha (1, L, E., 6 Bom., 288.) 

In Iteej, V. Ambigara Hvdagu and another (I, L. R. 1 Mad. 163,) it was Md 
that a conviction based solely on the evidence of a co-prisoner is bad in law. 

In Empress V, BJiawani and another (I. L. R., 1 All., 664) it was hdd that the 
conviction of a person who is being tried together with other persons for the same 
offence cannot proceed merely on an uncorroborated statement in the confession of 
one of such other persons. This case was followed in the ease of Empress v. 
Bamchand (1. L. R., 1 All., 676.) 

Where the confession of a person being tried jointly with other persons did not 
implicate him to the same extent as it implicated such other persons and was not 
sufficient, of itself to justify his conviction, it was held that such confession could 
not be taken into consideration under this section. The case of Queen v. Bdai Ali 
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(quoted Supra p. 28), followed, Em^vm tK Ganraj cmd other* (I. L, F., 2 All.» 
444.) 

ffdd, where a person, being tried jointly with other persons, made a statement 
deprecating any guilty knowledge and seeking to clear himself at the expense of 
such other persons, that such statement could not be taken into consideration 
•gainst such other persons, Empmn vs. Midu. (I. L. R., 2 All., 646.) 

The confession of a person, who siiys he abetted a murder but withdrew before 
the perpetration of that murder by his associates, cannot be used against those 
associates though the person confessing is tried with them jointly on a charge of 
murder, Eqj/. v. Amrita. (10 Bom. H.C.Ii., 497.) < 

A prisoner who pleads guilty at the trial, and is thereupon eonvicteti and 
sentenced, cannot be said to bo jointly tricit with the other prisoners, committed on 
the same charge, who plead not guilty. Where, therefore, one of eight prisoners 
before the committing Magistrate made a confession affecting himself and five others 
and afterwards at the trial before the Assistant Sessions Judge, pleaded gvulty and 
was thereupon convicted anil sentenced, and the Judge then proceeded to take his 
evidence on solemn affirmation and recorded his confession as evidence in the 
case against the other prisoners. Held the Judge was wrong in taking the 
confession into, consideration against those prisoners who pleaded not gtulty. The 
proper course for the Judge was either to have sentenced the prisoner who pleaded 
guilty, and then put him aside, or to have waite<l to see what the evidence would 
disclose. Eeg. v, Kalu Patel and another (11 Bom il. C. R., 146). 

The evidence requisite for corroboration of an accomplice must proceed from an 
Independent and reliable source ; previous statements made by the accomplice him¬ 
self though consistent with the evidence given by him at the trial, are insufficient for 
such corroboration. The confession of one of the prisoners cannot be used to corro¬ 
borate the evidence of an accomplice against the others. Reg. v. Malapa bin Kapana 
and others (11 Bom H. C. R., 196). 

A and B were committed for trial ; the former for dacoity under s, 396 of the 
Indian Penal Code and the latter under s, 412 for receiving stolen property 
knowing it to be such. A made two confeshions, and in both he stated he had hand¬ 
ed over to B some pieces of gi Id and silver stolen at the dacoity. When B was' 
arrested a gold ring and silver wristlet were found in bis possession. At the trial A 
pleaded guilty and B claimed to be tried. A goldsmith deposed that he had made 
the ring and wristlet found with B out of the pieces of gold and silver given to him 
for the puT};)OBe by B. On this evidence and on the confessions made by A the 
Sessions Judge convicted B, The Bombay High Court/teid, on appeal, that A and 
B not having been tried jointly for the same offence, the confession of A was inad¬ 
missible as evidence against B. That there was therefore no evidence of the iden¬ 
tity of the goods stolen at the dacoity with those found in B’s possession, and the case 
against him failed. Conviction quashed. Empress, v. B^a Paid (I. L. R., 6. 
Bom., 63). 

The present will be a convenient opportunity to draw attention to the provisions 
contained in the Criminal Procedure Code relating to confessions, the examination 
bf accused persons and the tender of pardon to such. To faciii;tate comparison, 
the provisions of the moribund Code Act X of 1872 will be placed side by side 
with the provisions of the new Code which will shortly replace them. 

ACT X OP 1872. ACT X. OF 1882. 


122. No Police Officer or other person 
shall offer any inducement to an 
accused person by threat or pro¬ 
mise or otbenvise to make any 
disclosure or confession, whether 
* such person be under aniest or 
not. 

Btit no Police Officer or othf^ per¬ 
son shidi prevent the person 


163 No Police Officer or person in au¬ 
thority shall offer or make, or cause 
to be offered or made, any such 
inducement threat or promise as 
is mentioned in the Indian Evi¬ 
dence Act. 1872 S. 24. 

But no Police Officer or other per- 
' son shall prevent, by any caution 
or otherwise, ahy person from 
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•.Tresfced, by any caution or other- 
airise, from making any disclosure 
which he may be diejiosed to 
make of his own free will. 

II An officer fn charge of a Police sta¬ 
tion or other Police officer mak¬ 
ing an investigation, may examine 
orally any person supposed to be 
acquainted with the facts and cir¬ 
cumstances of the case, and may 
reduce into writing any state¬ 
ment made by the persons so 
examined. Such person shall bo 
bound to answer all questions 
relating to such case put him by 
Such officer other than ■ questions 
criminating himself. 


No statement so reduced Into wri¬ 
ting shall be signed by the 
persons making it, nor shall it 
be treated as part of the record 
or used as evidence. 

121, No police officer shall record any 

admission or confession of guilt 
which may be made before him 
by a person accused of any off¬ 
ence. 

Provided that nothing in this .sec¬ 
tion shall preclude a Police offi¬ 
cer from reducing any such 
statement or admission or con¬ 
fession’ into writing for his own 
information or guidance or from 
giving evidence of any dying de¬ 
claration. 

122. Any Magistrate may record any 

statement made to him by any 
person, or any confeswon made 
to him by any person accused of 
an offence by any Police Officer or 
other person. Such statements 
shall be recorded in the inann^'r 
provided in sections 845 and 840 
and shall when recorded be for¬ 
warded to the Magistrate by 
whom the case is enquired into or 
tried. No Magistrate shall record 
any such confession unless, upon 
inquiry, he has reason to believe 
that it Was made voluntarily 
and he shall make a memoran¬ 
dum at the foot of any siich 
confession to the following eff- 
' eot 


making in the course of any in. 
ve^-tigalaon under this chapter 
(XlV) any statement which h® 
may be disposed to make cf 
own free-will. 

161. Any Police officer making an In¬ 

vestigation under this chapter 
(XIV). may examine orally any 
person supposed to be acquainted 
with the facts and circumstan¬ 
ces of the case and may reduce 
into writing any statement made 
by the person so examined. 

Such pem)n shall be bound to answer 
trviy all questions relating to such 
case put to him by such officer, 
other than questions the answers 
to which would have a tendency 
to expose him to a criminal charge 
or to a penalty or forfeiture. 

162. No statement, other than a dying 

declaration, made by any peraon 
to a Police officer in the coui-se of 
an investigivtuin under this chap¬ 
ter (XIV). shall, if reduced to 
writing be signed by the person 
making it or be used as evidence 
against the accused. 

Nothing in this section shall be 
deemed to altect the provisions 
of section 27 of the Evidence 
Act 1872, section 24. 


164 Any Magistrate, not being a Police 
Officer, may record any statement 
or confession made to him in the 
course of ,an investigation under 
this chapter (XIV). or at any 
tirrie afterwards befoi’e the coin- 
moucern' nt of the inquiry or trial. 

Such statement shall be recorded in 
such of the matiners hereafter 
prescribed for recording evidence 
as is in his opinion best fitted 
for the circumstances of the case. 

Such confessions shall be recoi'ded 
and signed in the manner provi¬ 
ded in sectiou 864 and shall then 
be forwarded to the Magistrate 
by whom the case is to 1 m in¬ 
quired into or tried. 

No Magisti'ate shall record any such 
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"I believe that this confession was 
voluntafily made ’’ 

(Sd.), A. B., 
JHag^Utrate. 


In all inquiries and trials a orimi- 342, 
nal Court may^ from time to 
time and at any stage of the 
proceedings, put any questions 
to the accus'd person which the 
Court may think proper. 

Note. 

Similar provisions are also contain¬ 
ed in B.8. 193 and 250 but this 
is a general provision which ap¬ 
plies to all inquiries and trials. 


eonlessSin unless, npon question' 
mg the person meki^ il) he hae 
reason to believe it was made’ 
voluntarily; and when he re¬ 
cords any confession he shall 
make a memorandum at the £< ot 
of such record to the following 
effect. 

I believe that this confession was 
voluntarily made. It was taken in^^ 
my presence and hearing, and 
was read over to the person ma¬ 
king it and admitted by him to 
be correct and it contains a full 
and true account of the statement 
wade by him”. 

(Sd.) A. B., 

Magistrates 

For the purpose of enabling the 
accused to explain any circums¬ 
tances appearing in the evidence 
.ngcunst him, the Court may at 
any stage of any inquiry or trial, 
without previously warning the 
accused, put such questions to 
him as the Court considers neces¬ 
sary, and shall, for the |:mipose 
aforesaid, question him generally 
on the case after the witnesses 
for the prosecution have been 
examined and before he is called 
on for his defence. 


843. The accused person shall not be 
liable to any ptinishraent for 
refusing to answer or for answer¬ 
ing falsely questions askei un¬ 
der s. 842 but the Court shall 
draw such inference as seems 
'just from such refusal. 

NoU. 

See See. 114 ill. (If) post and the 
explanation given by tnis Act 
of that illustration. 


The accused shall not render him¬ 
self liable to puuisbraent by refu¬ 
sing to answer such questions, 
or by giving false answers to 
them ; ' But the Court and the 
jury (if .any) may draw such infe¬ 
rence from such refusal or an¬ 
swers as it thinks just. 


198. Explanation. The answer given 
by an accused person may be 
put in evidence against him, 
not only in the case under in¬ 
quiry, but also in trials for any 
other offences which his replies 
may tend to show he hfuB com¬ 
mitted. 

845. No oath or affirmation aiiall be 
a<lraini8tered to the acci^ed per- 

' son. -i 

; i ' 

844, Except aflr'fe provided in| s. ^7 
no ipfluenoe) by moah^ of any 


The answers given' by the accused 
may he taken into consideration 
in such inquiry or trial, and put 
in evidence for of against him in 
any other inquiry into, or trial 
for any other offence which such 
answers may tend to show he has 
committee!. 

No oath shall be administered to 
the accused. 

343 Except as provided in seotionB 887 
andSSSi no influence, by meims 
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346. 


protttiae or threat or otherwise 

*hall be used to the accused 
person to induce him to dis¬ 
close or withhold any matter 
within his knowledge. 

Whenever an accused person is 364. 
examined the whole of such exa¬ 
mination, including every ques¬ 
tion put to him and every an¬ 
swer given by him, shall be re¬ 
corded in full, nnd shall be 
shown or read to him and ho 
shall be at liberty to explain or 
add to his answers. 


When the whole is made conform¬ 
able to what he declares to be the 
truth, the examination shall be 
attested by the signature of the 
Magistrate or Sessions Judge, who 
shall certify under his own 
hand that it was taken in his 
presence and in his hearing 
and contains accurately the 
whole of the statement made by 
the accused person. 

In cases in which the examination 
of the accused person is not 
recorded by the Magistrate or 
Sessions Judge, he shall be 
bound, as the examination 
proceeds, to make a memoran¬ 
dum thereof in the vernacular of 
the District, or in English, if he 
is sufficiently acquainted with 
that language ; and such mem¬ 
orandum shall be written' 
and wgned by the Magistrate or 
Sessions Judge with his own 
hand and shall be annexed to 
the record. If the Magistrate 
or Sessions Judge is precluded 
from making a memorandum as 
. above required, he shall record 
the reason of his inability to do 
/BO. 

The accuseid person shall sign or 


of any promise or threat or otheiv 
'vrise shall be used to an accused' 
person to induce him to disdosB 
or withhold any matter within his 
knqw'ledge. 

Whenever the accused is examined 
by any Magistrate, or by any 
Court other thau a High Conrt 
established by Royal charter or 
the Chief Court of the Panjab, 
the whole of siich examination, in¬ 
cluding every question put to him 
and every answer given by him 
shall be recorded in full, in the 
language in which he , is examined, 
or, if that is not practicable, in the 
language of the Court or English 
and such record shall be shown or 
read to him or, if he does not 
understand the language in which 
it is written, shall be interpreted 
to him in a language which he 
understands, and he shall be at 
liberty to explain or a'id to his 
answers. 

When the wliole is made conform¬ 
able to what he deelai’os is the 
truth, the record shall be signed 
by the accused and the Magis¬ 
trate or Judge of such Conrt, and 
such Magistrate or Judge shall 
certify under his own hand that 
the examination was taken in hia 
presence and hearing, and that 
the record contains a full and 
true account of the statement 
made by the accused. 

In the cases in which the exami¬ 
nation of the accused is not re¬ 
corded by the Magistrate or 
Judge himself, he shall be bound 
unless he is a Presidency Magis¬ 
trate, as the examination pro¬ 
ceeds, to make a memorandum 
thereof in the language of the 
Court, or in English, if he is suffi. 
dently acquainted with the latter 
language; and such memorandum 
shall be written and signed by the 
Magistrate pr Judge with his own 
hand, andshall be annexed to the 
record. If the Magistmte or 
Judge is unable to make a memo¬ 
randum os above required, he„ 
shall record the reason pf sui^ 
inability. Npthing in this Beotion 
shall he deemed to apply to the 
examination pf an accused per- 
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attest by bis mark »ncb record. 

If the ezamiuatiou bn taken in the 
eourse of a preliminary enquiry, 
and the Court of Session find 
that the provisions of this 
section have not been fully com¬ 
plied with, it shall take evidence 
that the prisoner duly made the 
statement recorded ; Provided 
that, if the error does not 
prejudice the prisoner, it shall 
not be deemed to affect the ad¬ 
missibility of the statement so 
recorded. 

—There does not seem to be 
any provision in Act X of 1882 
corresponding with the latter 
paragraph of this section. 

847 The Magistrate of the District, 337. 
any Magistrate of the first class, 
inquiiiag into the case, or with 
the sanction of the Magistrate 
of the District, any Magistrate 
duly empowered to commit to 
the Court of Session may, after 
recording his reason for s« doing 
tender a pardon to any one or 
more of the persons supposed to 
have been directly or indirectly 
concerned in or privy to any 
offence specified in column seven 
of the fourth schedule hereto 
annexed as triable exclusively 
by the Court of Session, on con¬ 
dition of his or their making a 
full true and fair disclosure of 
the whole of the circumstances 
within his or their knowledge, 
relative to the crime committed 
and every other person con- 
ccrni^ in the perpetration 
therew 

Any petiiin accepting a tender 
of pardon under this section shall 
be examined as a witness in the 
case under the rules applicable 
to the examination of witn^ses. 

Such person, if not on bail, i&all 
fee detained in custody |>ending 
the termhaaUon of the trial 


A Magistrate^ having tendei^d a 
pmrdon under this section land 
examined the accused pe^on, 
precluded fraoi tryingl, the 

(Ukse himself. I / 


SOD under section 268. 

« 

N <^—Section 268 relates tosum> 
mary trials. 


In the case of any offence triable 
Exclusively by the Court of Ses¬ 
sion or High Court, the District 
Magistrate, a Presidency Magis¬ 
trate, any Ma^strate of the first 
class inquiring into the offence, or, 
with the sanction of the District 
Magistrate, any other Magistrate, 
may, with the view of obtaining 
the evidence of any person sup¬ 
posed to have been directly or 
indirectly oonceined in, or privy 
to, the offence under inquiry, 
tender a pardon to such person 
on condition of his making a full 
and true disclosure of the whole 
of the circumstances within his 
knowledge relative to such offence 
and to every other person concern¬ 
ed whether as prindpial or 
abettor, in the commission thereof. 


Every person accepting a tender of 
pardon under this section shall 
be examined as a witoess in the 
ease. 

8uch person, if not on bail, shsill be 
detdned in custody until the- 
tenniuation of the trial by the 
Court of Session or High Court 
as the case may be. 

Every Magistrate, other than » 
Pr^idency Magistrate, who ten¬ 
ders a pardon under this secrifea 
shall record his reasons for so* 
doing ; and when any Magistrate! 
has made such tender, aim exa-' 
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348. The High Court as a Court of Re- 
visiou, and the Court of Session, 
after committal but before the 
commencement of a trial, may, 
with the view of obtaining on 
the trial the evidence of any 
person or persons supposed to 
have been concerned in, or privy 
to, any such offence instruct the 
committing Magistrate to ten¬ 
der* pardon on the same con¬ 
dition to such person or persons. 

The Court of Session in like man¬ 
ner and on the same condition 
may, at any time before judg¬ 
ment is passed with the view of 
obtaining on the trial the evi¬ 
dence of any person or persons 
supposed to have been directly 
or indirectly concerned in, or 
privy to any offence, tender a 
pardon to such person or persons. 


849. When a pardon has been ten¬ 
dered under section 847 or 
section 848, if it appears to 
the Magistrate before the trial 
or to the Court of Session be¬ 
fore judgment has been passed, 
or to the High Court as a 
Court of Reference or Revision, 
that any person who has ao- 
o^ted such offer of pardon, 
has not conformed to the con¬ 
ditions under which the par- 


mined the person to whom it has 
l»eaa made, he shall not tiy the 
case himself, althougi I the offience 
which the accused appears to have 
committed may beteiable by such 
Magistrate. 

iVofo. 

The object of the last sixteen words 
is by no means clear. The only 
cases in which pardon can be 
tendered ar6 those triable exclu¬ 
sively by the Court of Session 
and therefore the Magistrate 
could not lawfully try such a case 
how then can the offence, which 
the acctised appears to have 
committed, be triable by the 
Magistrate ? 

338. At any time after commitment but 
before judgment is passed, the 
Court to which the commitment 
is made may, with the view of 
obtaining on the trial the evi¬ 
dence of any person supposed to 
have been directly or indirectly 
concerned in or privy to any 
such offence, tender or order 
the committing Magistrate or 
District Magistrate to tender a 
pardon on the same condition to 
such person. 

439. In the case of any proceeding the 
record of which has been called 
for by itself, or which has been 
reported for orders, or which 
otherwise comes to its knowledge, 
the High Court may in its dis¬ 
cretion exercise any of the 

powers conferred.on a 

Court by section 838. 

No order under this section shall 
be made to the prejudice of the 
accused unless he has had an 
opportunity of being heard ei¬ 
ther personally or by pleader in 
bis own defence.. ... 

839. Where a pardon has been tendered 
under section 837 or section 838, 
and any person who has accepted 
such tender has, either by wil¬ 
fully concealing any thing essen¬ 
tial or by giving false evidence, 
not complied with the condit^in 
on which the tender was ma^e, 
he may be tried for the offepoe 
in respect ofi.which the paraoh 
w<is so tendered, or for ahy 
other offence of which he appears 
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don was tendered, either by 
wilfully concealing anything es- 
sential or by giving fake evi¬ 
dence, such Magistrate or Court 
may commit or direct the com¬ 
mitment of such person for 
trial for the offence in respect 
of wbioh the pardon was so 
tendered. 

The statement made by a pernon 
under pardon, which pavion 
has beeu withdrawn umler 
this section may be put in evi¬ 
dence against him. 


• I*'* 

to have been guilty in oopngctionf'; 
with the same mutter. „ v,] 


The statement made by a person c 
who has accepted a tender of 
pardon may be given in evi¬ 
dence against him wbeh the 
pardon has been withdrawn 
under this section. 

No prosecution for the offence of 
giving false evidence in respect of 
such statement shall be enter¬ 
tained without the sanction of 
the High Ceurt. 

Note. 

The new law appears to treat 
the pardon as utterly set aside 
by the uon-conipli!wice with the 
condition rendered by the person 
to wlioni it Wiis tendered. No 
commitment ap))ears necessary. 

The last paragi-ajih of this section 
is quite new and a very necessary 
protection. 


Adroksions not 
conclusive proof, but 
may estop. 


31 Admissions are not conclusive proof 
of the matters admitted, but they may operate 
as estoppels under the provisions hereinafter 
contained. 


Note. 


The provisions as to estoppels will be found in Secs. 115-7, 


STATEMBlSfTS BY pEI|SONS WHO CANNOT jBE CALLED AS WITNESSES. 

StatoiB<5titiS, writ|en or'verbal, of relevant facts made 
% a person who is dead; or who cannot be 
found, (k who has become incapable of giving 
evidence, or whose attendance cannot he pro¬ 
cured without an amount of delay or expense 
which, lind^ the circumstances of the odse; 
0durt unrelsohaole, are themselves teleyaat fadts 


: ; in whidh 

stateweat of rdievant 
fact by peiutm who 
is ot cannot be 
fo jAoi, is nslcvant. 
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in the following cases:— 

(1.) When the statement is made by a person as to the 
When it relates to causo of his death, or as to any of the cir- 
cause of death; cumstances of the transaction which resulted 
in his death, in cases in which the cause of that person’s death 
comes into question. 

^ Such statements are relevant whether the person who made 
them was or was not, at the time when they were made, under 
expectation of death, and whatever may be the nature of the 
proceeding in which the cause of his death comes into question. 

Notes. 

In Queen v Degumher Thahow and others (19 W. R., Cr., 44) (a case of murder) 
the statement made by the deceased in the presence of his neighbours and of 
a hea'i constable was admitted as relevant evidence under this clause, because 
it provides that such statement is relevant; whether the person who made it 
was or was not, at the time when it was made, under expectation of death. Illus¬ 
tration (a) appeared to apply to that ease. 

In the proceediuKS before a Magistrate on a charge of causing grievous hurt, 
two (among other) witnesses, one of whom was the person assaulted, were examined 
on behalf of the prosecution. The prisoners were committed for trial. Subsa- 
quently the person assaulted died, in consequence of the injuries inflicted on him. 
At the trial before the Sessions Judge charges of murder and of culpable homicide not 
amounting to murder were added to the charge of grievous hurt. The deposition of 
the deceased witness was put in and read at the Sessions trial. Held that the evi¬ 
dence was admissible either under this clause or s. 33, notwithstanding the additional 
tharges bt-fore the Sessions Court, Empress v. Rochia Mahato (I. L. R., 7 Cal, 42 ; 8 
C. L. R., 273), 

The declaration of a dying person, albeit made on solemn affirmation before a 
Magistrate, who was not however the committing Magistrate, and signed by him, is 
not admissible in evidence without legal proof that the deceased made such a declara¬ 
tion. Reg V. Fcda Adaji and two others (11 Bora. U. C. R., 247) 

Where the accused was charged with culpable homicide not amounting to mur- 
dsr, the question was whether the deceased had died from the effect of a beating. 
Held that a statement made by the deceased that he had been beaten by the accus^ 
was admissible in evidence under this section, without proof that, at the time of 
making the statement, the deceased was conscious of any fatal effect of such beating. 
Empress v. Blechynden (6 C. L. R., 279). 

A statement made by a dying person as to th« causo of his death and recorded 
by a Magistrate cannot be treated as a deposition unless made in the presence 
of the accused oefore the Magistrate exercising judicial jurisdiction, but must be 
proved in the ordinary way by a pei-sun who heard it made. In the matter of 
Samiruddin, (IO C. L. R,, 11.) 

(2.) When the statement was made hy such person in the 
orisnikdeincouw ordinary course of business, and in particular 
of business; when it conSists of any entry or memorandum 

made by him in hooks kept in the ordinary course of business, 
or in the discharge of professional duty; or of an acknow¬ 
ledgment written dr signed by him of the receipt of money, 
goods, securities or property of any kind; or of a document 
used in commerce written or signed by him, or of the date of a 
letter or other document usually dated, written or signed 
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Notes. 

Xa J?eg:. v. Btmmnia and othert (1.L.R, 1 Bonou, dlO) tlM Bomba^y Higb Court7^ 
that account books containing entries, not made by nor at the diotalaon of a par* 
sou, who had a personal knowledge of the truth of the facts stated, if regularly kept 
in course of business, are admissible aa evidence under this clause as Well as under s. 
84. And account books, though proved not to have been regularly kept in course of 
business, but proved to have been kept on behalf of a firm of contractors by its 
servant or agent appointed for that purpose are clearly relevant as admissions agahlBt 
the firm under sections 17, 18 and 21. 

(3.) When the statement is against the pecuniary or pro- 
OT against interest prietary interest of the person making "it, or 
of maker ; when, if true, it would expose him or would 

have exposed him to a criminal prosecution or to a suit for 
damages. 

(4.) When the statement gives the opinion of any such 
person, as to the existence of any public right 
or custom or matter of public or general 
interest, of the exi.stence of which, if it exist¬ 
ed, he would have been likely to be aware, and 
when such statement was made before any controversy as to such 
right, custom or matter had arisen. 

(5.) When the statement relates to the existence of any 
or relatea to exist- relationship hy hlood, marriage or adoption, 
enoe of relationship ; between persons as to whose relationship th^ 
person making the statement had special means of knowledge, 
and when the statement was made before the question in dispute 
was raised. 

• Notes. 


or gives opinion as 
to public right or 
custom, or matters of 
general interest; 







1872. 


! words m itaH® were added to this clause by k 
E vidence of statements made by a deceased family priest^ may he givea under 
this clause. Blmm, LaU Singh v. Badha Bibee (4 C. L. B, 178). 

(6.) When the statement relates to the existence of any 
or is made in will relationship hy blood, marriage or adoption 
or deed leiating to between persons deceased, and is^made in Any 
famUy affairs ; qj. relating to the affairs of the family 

to which any such deceased person belonged, or in any f^imll^ 
pedigree, or upon any tombstone, family portrait or other thing 
on i^icK such statements ^re usually made, when such stateznen^ 
yiras mad® before the quest^n in dispute was raised, 

V i Notes, ' , 

The words in it&lus were added to this bUase by a 2 o# Aot XTIXI of 1812, 

- (7-)| W5«“ ^ 

" ^ tmnisctioii s any deed, wnn or other document whimi neldl^ ; 

tq ahy puch transaction ks is mentfoned ii|^ 
section ipirteen, Clause (a.) 


mentiooed Seotion 
18, Clause ; 
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or la ma4o by aeveral 
peraops, and (axpreas- 
68 feelings relevwt 
to matter in question. 


(8.) Whea 'the etatement was made by a 
number of persons, and expressed feelings or 
impressions on their part relevant to the matter 
in question. 

Note. 


In Queen v. JUm Dutt CJuwdhry. (23 W. B., Cr., 35). Jackson, J,, said “ The 
^ meaning of this clause evidently is that, when a number of persons assemble together 
to give vent to one common statement, which statement expresses the feelings or 
impr^sions made in their mind at the time of making it, that statement may be 
repeated by the witnesses and is evidence. It certainly does not mean that a Police 
officer may go round, collect a gaeat number of statements in difierent places, and 
afterwards put ^ose statements in second hand before the Court as evidence which 
may affect result of a criminal trial.” 


Illustrations. 


(a,) The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which 
she was ravished. The question is, whether she was ravished by B ; or. 

The question is, whether A was killed by B under such circumstances 
that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring 
respectively to the murder, the rape, and the actionable wrong under con- 
sideratiom are relevant facts. 

(&.) The question is as to the date of A's birth. 

An entry in the diary of a deceased surgeon, regularly kept in the 
course of business, stating that, on a given day, he attended A’s mother 
land delivered her of a son, is a relevant fact^ 

(c.) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the 
course of business, that, on a given day, the solicitor attended A at a place 
mentioned, in Calcutta, for the purpose of conferring with him upon 
specified business, is a relevant fact. 

{d.) The question is, whether a ship sailed from Bombay harbour on a 
given day. 

A letter written by a deceased member of a merchant’s firm, by which 
she was chartered, to their correspondents in London to whom the caigo was 
consigned, stating that the ship sailed on a given day from Bombay harbour, 
Is a relevant fact. 

(a) The qtjestion is whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A, saying that he had received the 
rent on A’s account and held it at A’s orders, is a relevant fact. 

The question is whether A and B were legally married. 

Toe statement of a deceased clergyman that he ^larried them under 
Bach ciroucQstances that the celebration would be a crime; is relevant. 

(^.) ‘The question is, whether A, a person who cannot be found, wrote 
a lottCf Cn a certain day. The fact that a letter written by him is dated on 
that day is relevant. 


(A) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain, whose attendance cannot bo procured, 
is a rejavant fact. 

(0 The question is whether a given road is a public way. 

A W^ement by A, a deceas^ headman of the village, that the toad 

WM pnldiC;iea relevant fact. * 4 
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(J.) The question is, what Was the price of grain on a certain day in 
a particular market 

A statement of the price, made by a deceased banya in the ordinary 
course of his business, is a relevant fact. 

(A) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

(f.) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of 
A on a given day, is a relevant fact. 

(m.) The question is, whether, and when, A and B were married. 

An entry in a memorandum book by U, the deceased father of B, «£ his 
daughter’s marriage with A on a given date, is a relevant fact. 

(«.) A sues B for a libel expressed in a painted caricature exposed in 
a shop window. The question is as to the similarity of the caricature and 
its libellous character. The remarlts of a crowd ot spectators on these points 
may be proved. 


33. Evidence given by a witness in a judicial proceeding, 

Relevancy of certain ?>' 1?®^®®“ antborized by law to take 

evidence for proving, it, is relevant ior the purpose df proving, in a 
in subsequent proceed- subsequent judicial proceeding, or in a later 

therehi stateV^ judicial proceeding, tbe troth 

of the facts which it states, when tbe witness 
is dead or cannot be found, or is incapable of giving evidence, or 
is kept out of tbe way by tbo adverse party, or if his presence 
cannot be obtained without an amount of delay or expense which, 
under the circumstances of ihe case, the Court considers unreason-* 
able. 

Provided— 


tl^t the proceeding was between the same parties or their 
representatives in interest; 

tha^ the adverse party in the first proceeding had the right 
and oppbrtunity to cross-examine; 

Si that the questions in issue were substantially the same in 
* the first as in the second proceeding. 

Explanation ,—A criminal trial or inquiry shall be deemed 
to be a proceeding between the prosecutor and the accused within 
the meaning of this Sectioii. 

Notes. 

In v. Mo^m alias Nhm Khan (20 W. R., Cr., 69) Macpfierson, stad 
*' TbiB section gives the Courts ne|r powers, which require to the exercised with gr^st 
aautlon. There is no doubt thab |b is still nect^sary (just as,much as it ever to 
produce every jsHltness at the trial, lunless it is proved to be either actually itap(^ble 
to produce hmli, or to be so di£6ou|b to do so that it is, under the circumstances, un¬ 
reasonable to insist on his production. In the present case, every thing turns on the 
evidenpt bf the absent witneeus ; ind v^thout it the prosecution must fall. . It is 
^erefqi^ a case in which the ptovisi<ms of this section ought to be most strictly 

iippUe!K';..We are of opinion |bat, when the evidence of an ahslnt i* 

admi^d und^ this section, the gtouuds for its admission should be stated ful^ and 
rieai^#o m to enable the High Jlourt to judge of the propriety of its admuahn*; 
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In tljiA present case we think it was improperly admitted because thero is nothing 
tn'ehow that, W ordinary care and the use of ordinary means, the witness oould not 
hate been produced." 

^ Under this section depositions of absent witnesses are only admissible when 
"* the prisoner has had the right and opportunity to cross-examine Queen v. Etwaree 
’ i)^w{21W.It,Cr,,12). In another case Phear, J., said “The Judge must have 
considered that the present case fell under the last predicate (of this section). 
But he does not go so far as to say that he thinks that the presence of the witness 
could nob be obtained without an amount of delay or expense which, under the 
circumstances of the case, the Court c usiders unreasonable. He confines 
himself to saying: “ As, therefore, useless delay and expense would be incurred 
by Jlostponiug the case and causing the absent witnesses to appear, it is hereby ^ 
ordered &c.’’ Now it might very well be that, in the view which the Judge has 
token of the case, the delay and expense of postponing the trial in order that the 
absent witnesses might be able to ai>pear was a useless delay and expense. But 
it does not follow that the delay and expense of bringing tlie witnesses was, under 
all the circumstances of the case, umeasonable. The delay could hardly in a matter 
of this kind, where the charge against the prisoner was that of having committed 
murder—the delay of an adjournment to the next Sessions -could not in itself very 
well be considered unreasonable for the purpose of enabling the case to be duly tried 
on viva voce tesvimony and the expense that might be attendant upon this delay 
could hardly of itself, under the circumstances described, be considered unreasonable 
unless it is so iii almost every other uaso which is tried. This is not a casein which 
any special difficulty seemed to have occurred in the way of procuring the witnesses, 
for nothing of a special nature is hinted at by the Judge which should stand in 
the way of the postponement of the trial. And this being so, we think the condition 
was not satisfied under which, in pursuance of the provisions of this section, the 
Judge had discretion to take the depositions of the witnesses instead of and in the 
place of the oral testimony of the witnesses themselves. Queen va. LvMiun Santkal 
(21 W. R., Cr., 56). 

^ Couch, C. J., held that this section does not apply to the deposition of a witness 
in a former suit when the witness is himself a defendant in the subsequent suit aud 
the deposition is sought to be used against him not as evidence given between the 
parties one of whom called him as a witness but as a statement made by him which 
would be evidence against him whether he made it as witness or on any other 
occasion. It is used against him as an admission. This section has no application 
to such a case as the present. The sections which do apply are the sections 
relating to admis^ons. Soojan Bibee and anotlmr v. Achmut Ali and others (21 
W. R., 414), 

This section does not justify a Magistrate when proceeding under s. 491 of 
Act X of 1872 (corresponding with section 107 of Act X of 1882) in using 
evidence taken in a previous crimiual trial in superseasiou of evidence given in 
the presence of the accused. Queen v. Prosunno Chunder Gosaami and another (22 
W. R., Or., 36). 

Bboobun Moyee, as the widow of Hurendro and adoptive mother of the mi¬ 
nor Shibendro, brought a suit against Mrino Moyee, describing her as the widow of 
Bomendro Narain and taking no notice of the fact that, at that time, there was 
in existence an adopted sou of Romendro eiz'. Debeudro Namiu, in whom was 
“ vested the property, of which Mrino Moyee was only a manager. 

Subsequentiy, after Debeudro Naram’s death, Mrino Moyee adopted another 
infant, Nugendro Narain, and on his behalf, os the expectant successor, on the 
death of Bhoobnu Moyee, to the property of Hurendro, brought a suit agmnst 
Bhoobun Moyee for a declaration of the invalidity of the adoption of Chunder 
Kishor. It was held that the latter suit was not between the representatives in 
interest of the parties to the former suit, aud a deposition made in the former 
suit was not admissible in the latter suit under this section. Mrino Moyee JD^kk 
V. Bhoobun Moyee Delia and another (28 W. R., 42). 

A deposition made by a person wherein he denied on oath thaikli^^ 
presented a certain petition in Court which purported to be from histf, w«» 
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to be Inadmiw^le as evid^use imder ibis Motion beoanse ibat patio^ 
ha.T» been broogbt into Court bat was not barougbt by' tbese nbo pleanad 
the said deposition. Bhoobun Moyee Boutt and another vt. Umiioa Ohwm BM 
(28 W.B., 848). 

In JBtnprau v». Mochia Mahato (LL.B 7. Cal, 428 C. L. B., 278) ^ In the 
pvooeedings before a Ma^trate on.a charge of causing giievpiu hmt, taro (among 
other) vitnMses, one (d whom was the pereon assault^ were examin^ on bdbudf c« 
the |»oaeouii<m« 

The prisoners were committed for trial Subsequently the persmi assaulted died 
in consequence of the injuries inflicted on him. At the trial before the Sessions 
Judge, chaiges of murder and of culpable homicide not amounting to murder were 
^add^ to the charge of grievous hurt. The deposition of the deceased witneift waa 
pot in and read at the Sessions trial. Held that the evidence was admisible hither 
under s. 82 cl. 1, or this seotioD, notwithstanding the additional chaiges before the 
SwHaous Court. Pontifex, said It appears to us that by *‘lJie questions in iseu^" 
being required to be “ sut^tanrially the 8i.me” it is not intended that^ in a case 
wh^ the person injured dies subsequently to the inquiry before the Magistrate, 
his evidence is not to be used before the Sessions Court, because in consequence ci 
his death other charges are framed against the accused. We are of opinion that 
the evidence of the deceased in this case was admissible under s. 88 and avM if 
it were not admissible under s. 83, that it would be admissible under d. 1 of 
& 82. The question whether the proviso to s. 33 is applicable,—that is, whether the 

questions at issue are substantially the same,- rdepends upon whether the same 

evidence is appUcable, although different consequences may follow from the same 
act. Kow here the act was the stroke of the sword whidi, though it did not 
immediately cause the death of the deceased person, yet conduced to bring about 
that result subeeque itly. In consequence of the person having died, the gravity of 
the offence became presumptively increased; but the evidence to prove the act 
with which the accused was charged remained precisely the some. Yfe, thmefOre^ 
think that this evidence was properly admitted under s, 33." 

At the trial of this case it was proved that the other witness, who had been' 
examined before the Magistrate, had disappeared and that it had been found 
Impossible to serve him with a summons. His deposition was put in and read. 
Hdd that it was properly admitted under this section. 

N. B. In this case the defendant was, notwithstanding the heavier oharsee 
against him, oonvioted only of the charge of grievous hurt, the charge for wk^ 
he was committed. 

In Bmpnss v. Mulu (1. L. R., 2 All., 646) it was held that it is only in extreme 
cases of delay or expense that the personal attendance of a witness before the 
Court of Sesuons should be dispensed with and the evidence given by him 
b^re the committing Magistrate r^erred to. 

A person accused of having committed murder at Zanzibar was sent by 
the British Consul there for trial before the High Court at Bombay. The Consul 
had not the power to enforce the attendance of the witnesses at pombay, but he 
tranonitted to the High Court the depositions which he had taken m the course of 
the inquiry he had hdd with regard to the commission of the allied offence. In the 
abseuM of Uie witnesses the depositions were tmdered in evidence at the trial in 
Bombay. ItwasAehf that the British Consul at Zanzibar was authorised .to take 
the depositions and that they were admissible in evidence at the trial tmdm: this 
sec&m. Empress v. Bossaji Chdant Svedn (Z. L. B., 3 Bom., 834). 

Bami Beddi pfrosecuted Abbsyi Chetti for criminal breach of tiiist;^ 
latter was aicquitted and saoctiod to prosecute Bami Beddi for making a Mse ,,! 
i^auge and S^hu Beddi for living false evidence was accorded and those two ' 
persons were tried and convicted ny Ihe same Magisbrate who ^ve the sanottqn. 
That Miririction waa set aside l|y the Sessions 'Court (m the gnmnd that hhs:.| 
llsg^rate sanoHoned thq: pdnsedhtion had no juridiotum to tiy the case. 

Subsequently the Beesons Judge, j^vibg been moved to do so, ordered a hew 
trial Before hhe new trbd oommenoed Abbayi died and some of the wlttimsee ' 
alao died And qtheis siwxe at a oofodderable dutance from the pkooe of trial Jttd 
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their atto^daoee wm not eeailr proourable. The District Haf[y»ate nsod 
the Rcoueed persons tiie evidence given by Tambaya, Hattusami Chetti and 
A.bb^ in the former proceedings. 

The Magistrate satisfied himself by legal evidence that the legal conditions 
had arisen which would enable him to dispense with their personal attendance. 
Under the explanation to this section^ the parties were the same to the proceedings 
in the. breach of trust case and the proceedings against Rami Beddi. Seshu 
Reddi was merely a witness, not a party in the breach of trust case, and the evi* 
denoe so admitted was certainly not admissible in the case against him. 

The evidence of Abbayi, which was given in a proceeding subsequently pro¬ 
nounced to be one coram non judice Was not admissible against either Rami Reddi 
or ^shu Reddi. 

Although the Act in using the word ‘ questions’ in the plural, seems to imply 
tbat it is essential that all the questions shall be the same in both proceedings to 
render the evidence admissible, that is not the intention of the law. 

The principle involved in requiring the identity of the matter in issue is to secure 
that in the former proceeding the parties were not without the opportunity of examin¬ 
ing and cross-examining to the very point upon which their evidence is adduced in the 
subsequent proceeding, and though separate proceedings may involve issues, of which 
some only are commpn to both, the evidence to those common issues given in the 
former proceeding may (on the conditions mentioned in this section arising) be 
given in the subsequent proceeding. 

The evidence, therefore, to the fact to which these witnesses speak in the 
former proceeding was admissible in the subsequent trial against Rami Beddi —Eami 
Reddi and Seshu Reddi Petitioners (1. L. R., 3 Mad., 48) 

The words “incapable of giving evidence” in this section denote an incapa¬ 
city of a permanent, not of a temporary kind ; and where a witness is proved 
to be incapable of giving evidence, the Court has no discretion as to admitting 
his deposition. But where the absence of a witness is casual or due to a tempo¬ 
rary cause (in this case the witness was unable to attend owing to being laid up 
.with small-pox) the Court has such a discretion “if his presence cannot be 
obtained without an amount of delay or expense, which, under the circumstances the 
Court considers unreasonable.” In the matter of Piyari Loll and another (4 C. L, R., ''04). 

To bring a case within this section, in order to admit a deposition of a witness 
alleged to be unable to attend by reason of illness, it is not sufficient tbat such 
witness should be stated to be ill and confined to the house, but predse evidence 
should be required by the Court as to nature of the illness and the incapacity 
to attend. Per Pontifex and Field, J. J., “ the incapacity to give evidence contemplated 

by this section in our opinion is not necessarily a permanent incapacity” " . . . 

In ike matter of Piyari LcAl (4 C. L. R., 604) doubted. In the matter of Asgur Mossein 
(8 C. L. R., 124; I. L. R., 6 Cal., 774). 

When a confession is made to a Magutrate by an accused person during an 
enquiry held previously to the case being taken up by the committing Officer, 
and by an Officer acting merely as a recording Officer, it must be recorded in strict 
accordance withP the provisions of sections 122 and 846 of Act X of 1872. If the 
movisioas of these sections have not been fully complied with by t^ recoiding 
Officer, the Court of Session may take evidence that the accused person duly made 
the statement recorded; but a Court of Session, is not at liberty to treat a deposition 
asst up with tiie record, and made by the recording Officer before the eommitring 
Officer to the effieot that the accused person did in ^t duly make before bjm the 
statement' recorded, as evidence of that fact. In such a case, the recoding <^eet: 
must himself be mdledand examined by the Court of Session, except in cases in 
which tiie presence of the recording officer cannot be obtained without an amount 
dela^ or expense which, under the oircumstanoes of the case, the Court of ~ " 

considers ^ 

The evidence of a witnec^^^eAipon 

nal trui held before the B%h Court, unlen it can be chewn that sutfii evident 
so tekim t^n an order ma^ by that Court under s. 76 of Act X of ISZIh or unUmi 
it is admissible imder this section. Smjprm v, (I. D. E., 6 Cal, MNI); 
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Statements made under special circkjmstakoes. 

34. Entries in books of account, regularly kept in the course 
EntriM in books of of business, are relevant whenever they refer to 
account when rele- a matter into which the Court has to inquire, 

but such statements shall not alone be sufficient 
evidence to charge any pei*soa with liability. 

Illustration. 

A sues B for Bs. 1,000, autl shows entries in his account-books aho^wing 
B to be indebted to him to this amount. The entries are relevant, but are 
not sufficient, without other evidence, to prove the debt. 


Notes. 


If any reader is cui-ious to ascertain what was the old law, which this section 
has replaced, he will find it laid down in the following decisions 8 W. li., 280, 
828, 464 ; 10 W. R, 193, 291 ; and 11 W. R., 165. 

The following decisions have been passed on this section.’ 

Though not alone sufficient to charge any one with liability, jumtna wasil 
baki papers are admissible as evidence under this section, in answer to a claim# 
set up to exemption from enhancement of rent, in order to rebut a presumption 
arising from uniform payment of rent for 20 years. Bdaet Khan r. JRash Beharee 
Modkerjea (22 W. R., 649). 

In Kaskee Kiahore Roy Chmodhry v. Bama Soondaree Bebia Ckmcdhrain and 
cihera (28 W. R., 27) which was a suit to recover possession of certain lands, 
plaintiff alleged that he had been in possession on the occasion of a survey award 
made between himself and defendant B's predec'-ssors, that he afterwards brought 
an nnsncoessful suit for rent against B and others, in which B admitted his title 
and possession; and that subsequently he brought a suit for a kubool^ut against 
the ryots; in which B intervened but the is'Sue was found against B; it was 
hdd that the survey award was evidence quantum valeat between the parties of 
the fact of possession ; that defendant’s alleged admission was an important part 
of pkinidfifs case, and that the plaintiffs cause of action was B’s intervention in 
the rent suit. 

See also the case of Reg. va. Hanmanta (I. L. R. Bom., 610) cited in the 
note to cl. s. 32 (ante p. 84). 

Only Bu^ books as are entered up as transactions take place can be consider¬ 
ed as books kept in the course of business w'itbin this section. Munvherakaw 
Beimji v. The New Dhurwnaey Spinning and Weaving Company (I. L. R., 4 Bom,, 
676). 

Under this section, jumma wasil baki papers have no weight except as corrobora¬ 
tive evidence. Surngmoyi v. Jolmr Mahomed Naayo and othera (10 C. L. R., 545.) 


An eniry in any public or other official book, register, or 
record, stating a fact in issue or relevant fact, 
in public record, made and made by a public servant m tbe discbar^ 
in p^omance of ©f bis official duty, or by any other person in 

performance of a duty specially enjoined by 
tb© law of tbe nounlif: In |?bich sach book, register, or record is 
is itself a^reievant fi 

TIm m#Suifemeat papers, prepared b; 
lector to a^e a parUtiton, do not came 
Mismam f#iGL L. 13^ 189). i 






a bntwara Ameen deputed by 
this section. M(M uhoi/se^fS r* 
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exf^u^lag dfaugliWs froih ittlimtil 
that the wajib-ul-arz of a mauze^ in the taluqa, stating the custom ol the BahH 
clan as to inheritance, had been properly received in evidence under this section. 

This section qnly provides that “ any entry in an official public l)Of|l¥* "w^ldch. 
is duly liiiade by a public ^rvaht in the exMutibn of bis duty, is of itself a re- 
Imutfaptljut it dpos pot the public boo^ eYidepce tp ehpyr th^ a jwur- 
tlcular entry Hdtnoi been entfired in it. In the matter of Juggun LaU (7 C. L. R., 

^36. Statements of facj;s in issue or relevant facta, ii|< 
Relevancy of state- published maps or charts generally offered fqr' 
mrats in maps, cWts public sale, or in maps or plans made under 1 
and plans. authority of Government, as to matters 

usually represented or stated in such maps, charts or plans, are 
themselves relevant facts. 

3*7. When the Court has to form an opinion as to the ex» 

Eelevancypf state- ‘ste>ira fact^ of a public nature, apj 

♦n^nt as to --l - -i- - - 

public nature," cen¬ 
tred ill pert^n Acts 
or pptjhcartions. 


statement of it, made in a recital contaipp4 ift 
any Act of Parliament, or in any Act of the 
Governor-General of India in Oouneij, pr of 
the Governors in Council of Madras or Borahayj 
or of the Lieutenant-Governor in Council of Bengal, or in a no¬ 
tification of the Government appearing in the Gazette of India 
jor i» tl^e Gazette of any Local Government, or in any pnn|e4 
paper purporting to he the London Gazette or the Gomrnmmi 
GohzeUe of any colony or possession of the Queen, is a relevant fact. 

38. When the Court has to form an opinion as to a law of 
BMwcyol st^ifce- any statement of such law ppn- 

lafe to. m taiueej lu a hpok purporting to be priute4 pr 
«9imj»e4 itt published under the authority ©f the Govern- 

'*‘^**‘ ipent of such country and to contain any su<^ 

IfiWj .^py P .rplihg of the Courts of such country 

ooBtained in a booh purporting to be a report pf such rulings, is 
releyppt. . 


Eow Muqii f>^ A Sj-atement is to re prqveo. 

stafepient of oyldpnpe is giyen forpni 
. • part of a larger statement, or of a conversatioa 

whw^sW ^ isolated document, or is contaiueH 

«- ^ doppment whiph forms part pf a hopk, * 

conveimtion, docu- of a connected series of letters or papers, aiif 

*** § 7 ^“ 80 much and m more 

WP 8tatemopt,cppvpr^^ipp,dPcumpnt,ft;^ i 
or series of letters pr papers as the Court considers necepaiai^ in 
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V 

iliai particular case to the full understanding of the nature and 
effect of the statement, and of the circumstances under which it 
was made. 


Judgments of Courts of Justice, when Relevant. 

40. The existence of any judgment, order or decree which 
Previous ? judg- hj law prevents any Court from taking cog- 

ments relevant to bar nizaoce of a Suit or holding a trial, is a rele- 

a second suit or trial question is whether Such 

Courts ought to take cognizance of such suit, or to hold such 
trial. 

Notes. 

In connection with this section should be read s. 13 of Act XIV of 1882. 

“ No Court shall try any suit or issue in which the matter directly and sub- 
Biantially in issue has been chiectly and substautially in i&sue in a former suit between 
the same parties or between pirtios uudei whom they or any of them claim, litigating 
under the same title, in a Comt of juiiHcliotioii competent to try such subsequent^ 
suit or the suit in which aucli issue has boon subsequently raised and has been heard 
and finally decided by such Court. 

Erplamtion I .—The matter above referred to must, in the former suit, have 
been alleged by one party and either denied or admitted expressly or impliedly by the 
other. 

Explanation II .—Any matter which might and ought to have been made ^und 
of defence or attack in such tormer suit shall be deemed to have been a matter Erectly 
and substantially in issue in such suit. 

Explanation TIL —Any relief claimed in tlie plaint which is not expressly granted’ 
by the decree shall, foi the jiurpose of this section, be deemed to have been refused. 

Explanation. IT .—A deeiuion is final within tho meaning of this section when 
it is such as the Court making it could not alter (except on review) on the application 
of either party or reconsider of its own motion. A decision liable to appeal may be 
final within the meaning of this sect! >n until the appeal is made. 

Explanation Y. —Whore perstins litigate bona fdt in respect of a private right 
claimed in common for themselves and others, all persons interested in such right 
shall, for the purpose of this section, bo deemed to claim under the persons so Utigat* 
ing. 

Explanation VI .—Where a foreign judgment is relied on, the production of 
the judgment duly authenticated is presumptive evidence that the Court which 
made it had competent jurisdiction, unless the contrary appear on the record; but 
such presumption may be removed by proving the want of jurisdiction.” 

Section 403 of Act X of 1882 should also be read with this section as affording 
instances in which a judgment of a Criminal Court by law prevents any Court from 
holding a trial. 

“ A person who has once been tried by a Court of competent jurisdiction for an 
offence shall, while such conviction or acquittal remains in force, not be liable to bo 
tried again for the same ofience nor on the same facts for any other offence for which 
a different charge from the one made asiainst him migi<t have been made under section 
236, or for which he might have been convicted under section 237. 

A person acquitted or convicted <itf any offence may be afterwards tried for any 
distinct offence for which & separate ch|irge might have t«eu made against him on the 
former trial under section 285, paragraph one. 

A person ooovicted of any offence consj^uted by any act causing consequenoea 
which, together wfth such acts, eonsti|uted a different offence from that of arhich he 
was convicted, may be afterwords tri|d for such last mentioned offence, if the eonse- 
quenoes had^ot happsaod, at the time when he was convicted. 
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A person acquitted or convicted of aiiy offence constituted by any sot may* 
notwithstanding such acquittal or conviction, be subsequently charged with, and 
tried for, any other offence constituted by the same arts which he may have OQtnniitted 
if the Court by which he was first tried was not competent to try the offence with 
which he is subsequently charged. 

Explanation .—The dismissal of a complaint, the stopping of proceedings uudeo? 
section 249, the discharge of the accused, or any entry made upon a charge under 
section 273, is not an acquittal for the purpose of this section. 

Illustrations. 

ia.) A Is tried upon a charge of theft as a servant and acquitted. He cannot 
afterwards, while th« acquittal remains in force, be charged with theft as servant, or 
upon the same facts with theft, or with criminal breach of trust. 

(6.) A is tried upon a charge of murder and acquitted. There is no oh'trge of 
robbery ; but it appears from the facts that A committed ro^'bery at the time when 
the murder was committed ; he may afterwards be charged with and tried for, 
robbery. 

(c.) A is tried for causing grievous hurt and convicted. The person injured after* 
wards dies. A may be tried again for culpable homicide. 

{d.) A is charged before the Court of Session and convicted of the culpable 
homicide of B, A may not afterwards be tried on the same facts for the murder of B. 

(e.) A is^ha^ed by a Magistrate of the first class with, and convicted by him of 
voluntarily causing hurt to B. A may not afterwards be tried for voluntarily causing 
grievous hurt to B on the same facts, unless the case comes within paragraph J^ee 
of this section. ^ 

(/) A is charged by a Magistrate of the second class with and convicted by hiSJ 
of theft of property from the person of B. A may be subsequently charged with 
and tried for robbery on the same facts. 

ig.) A, B and C are charged by a Magistrate of the first class with, and con* 
victed by him of, robbing D. A, B and C may afterwrds be charged with, and 
tried for, daooity on the same facts. . 

41. A final jadgment, order or decree of a competlnll 
Court, in the exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction, which 
confers upon or takes awaj from any person 
any legal character, or which declares any 
person to be entitled to any such character, or to be entitled to any 
specific thing, not as against any specified person bnt absolutely, 
is relevant when the existence of any such legal character, or 
the title of*any such person to any such thing, is relevant. 

Such judgment, order or decree is conclusive proof 
that any legal character which it confers accrued at the time 
when such judgment, order or decree came into operation ; 

that any legal character, to which it declares any such person 
t© be entitled, accrued to that person at the time when sudb 
judgment, order or decree^ declares it to have accrued to t ha tf 

lien It taMfi^^'^om v,am 
_ rhirh dJEt*} .„ 

detyreSf declared that it had ceased or should cease ; 

and that anything to which it declares any personito 
entitled was Jhe property of that person at 


Relevancy of cer¬ 
tain judgments in 
probate, &&, jurisdic¬ 
tion. 
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44 mBQUEmS of COFETS of ffUSTIGlU, WHEN EEIETIET. 

twdi judgmenti ofc?«r orti^reejdfeclftres that it htd beeE OF aloiild 


The words in italics wa-e added to tins section fey s, ^ of iitbt iJtlrjdti 8l Isf^. 

4 i 2 . JudgiEeiotS, Orders or di^tSreeS othSi* tHab febdM. Iftbtl- 


Relevancy and eflfect 
of judgments orders 
^ decrees, other than 
^oee mentioned in 
se<^on 41, 


tibhied in jseciibh f6Hy-6ne, are relevant il'^ey 
relate to tnaiteFS of a public nature relevant 
to the enquiry * but snch judgtbettts, orders’ or 
decrees are not ooiicliisiVO JitOolf ot iliat wM‘6li 
they state. 

Illustrations. 

A sues B for trespj^ss on his land, B alleges the existence of a pufeHc 
Hj^nt of iydy Over Hie landj which A denies, « 

...The. existence of a decree in favour of the defendanti in ,a suit fey A 

E t C for a trespass on the same land, in which 0 alleged the eltsteneis 
> saippe right of way, is relevant, but it is not conolusitmprobf that 
jht of way exists. ^ 


^ (JudgmOhW, orders or decrees, other thM tiiosje^ineft- 
J^^dgmentis &fc. in sections forty, forty-ono bnd foHy- 

BwsrtiiAiiithosfetheh- two, are irrelevant, unless the eiistoilb^ bl’lSiidtl 
Honed in ^tions 40- judgment, ordet or decree, is a fact in issue,/dr 
12 ) whea rdbifeut. relevant under some other provision of iliis 

Act. 

RliMnitioit's, 

f&Ji A dttd B separately sue D for a lii'el wluch reflects Upon eat€ of 
C iti each ease says; that the matter alleged t6 lie lifeMlotiis hi ttflC 
md the circamstanees are such that it is probably true Ih eicch chsb flfe m 

aeither. . 4 

A obtains a decree against C for damages pp the ground jthat 0 failed to 
fhk&e odt his justification. The fact is irrelevant as Iwitween B and C. 

(6ij A prosecutes B for adhltety with C, ii’4 wife. B dfehi^ tn&t U lii At’S 
wife, but the tJourt convicts B df adultery. 

Afterwards, C, is prosecuted for bigaitoy in marrying B duHng A^4 Mffet 
time. C says that she qeyeryWaa A’s wife, 

The judgment against B is irrelevant as against C. 

(c!) A pfoStfdfateii B fcf a fr^m hlfu. B is bonvicted, , * 

A afterwiards suds G for fhfe cb#, tvMch B hhd Sold to hlfea bfelfcrl ItHi 
oonvi#toii,: .As botweea A andf), thb|udgraeft1i apinst B fs 

A hasobt^nfd a,deor^ for the possession of land at^sdAst B. B’d 

Stt is releVto, as sts^^iig tfottf? 15|| 

6 C. L.i 

S aaia " u wie uiac s. au might have oeOh ihdre Clearly ymraed. it nai^ u tai 
tSe 8iub*ede«^|to I. 2of AOt^nOf 1859 which w&b^ihUfloutt^ We C. in 
, ^vMm^i,n<i§liihapa;ittr (12 B. li B., 90i). Bat 1 oanfMft liAidM 


1 q£ I 

'^C.«7‘.,Baid ** It is Hue Wdt a. 4^ 
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eOtlftTS of JtrSticE, WBEN ailLEVANT. 15 

l^t it ^aa ijbtefldM to include all judgments, which bjir latdr operate to ptevmt li 
Court, whether civil or criminal, from taking cognizance of a suit or trying any |>a|ri|< 
oular issue. The words “ holding a trial” are amply large enough to adnaw ni this 
oonsfemction ; and it is not because in some other Act the words “ holding k trial” 
may have been construed to r<efqr to criminal trials only that we ought to confine 

their meaning in the same way iu s. 40...40 in my opinion, admits 

as evidence all judgments infer ‘parten which would operate as res judicata in a second 
suit. 

S. 41 admits judgments in rem as evidence in all subsequent suits where the 
existence of the right is in issue, whether between the same parties or npt, and 
sqqticfii 42 admits all judgments not as res judicata:, buc as evidence, although thqjr 
may not be between the ■ same parties, provided they relate to mattera of a publio 

nature relevant to the enquiry. 

,6ul then it said that s. 43 expressly contemplates cases in which judgmente 
wi>uid be admissible under other sections of the Act, which are not admissible 
hhd4r 40, 41 or 42. This is quite true. But then I take it, that the easies iC* 
ibhteniplated by s. 48 are those where a judgment is used, not as a res judicata, or 
as evidence more or less binding on an opponent by reason of the adjudication vvhich 
iti contains (because judgments of that kind had already been de.alt under one or other 
©f tbe immediately preceding sections). But the cases referred to in s. 43 are such, 
I conceive, as the section itself illustrates, viz : when the fact of any particular 
|ud®ment been given is a matter to be proved in the case. As for instance 

if A sued B for wander, in saying that he had been convicted of forgery, and B justified 
upon the ground that the alleged slander was true, the conviction of A for forgery 
would be a fact to be proved by B like any other fact iu the case and quite irrespective 
of whether A had been actually guilty of the forgery or not. This 1 conceive would 
be biih df the many cases alluded to in s. 43. 

^ In Saranji Bhikahhai v. Dipa Umcd (I. L. R., Bom., 3,) 0. J., held that 

tne^ordsin s. 43 “unless the existence of the judgment is relevant imder some 
btiier provision of this Act” introduce another section of this Act namely s. 13, 

In ifegr. v. Parbhudas Ambaram and others (11 Bom H. C. R., 90) West, J., Kdd 
that where a person charges another with having forged a promissory note, and denies 
having ever executed any promissory note at all, the evidence that a ndte, similar to 
the one alleged to be forged, was, iu fact, executed by that person, is not admissible, 
nor even would a judgment, founded upon such a note, be so. 

In the case of N'cmnut Ali w. Gooroodass cited in the notes to s, 13 (ante p. 10) it 
was Mid that the proceedings iu the suits mentioned in that report were admissiMe 
as evidence in this case under s. 43, not as conclusive, but as of such weight as the 
Court might think they ought to have. 

44* Any party to a suit or other proceeding may sho^'that 
IHud «r ooUu.ion any judgmect order or decree wliicd is rele- 
in obtaining jndg- vant under section forty, forty-one or forty-two, 
ment, or incompeten- and which has been proved by the adverse 

pttvtyy was delivered by a Court not competent 
^ * to deliver it, or was obtained by fraud Or 

collusion. 


Opinions op tsiri) Piersons, when REiiEVANT. ., 

45. WhOti the Cohrt Ms to form ah opinion upon a poMt 

C^mo£«Mrto. ?? or art, dr M 

^ " identity of hand-writing, the opiniens 

IMt of l^rsohs ispibiaily skilled in such foreign Jhw, 
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I , ■ ■ 

or art, or in questions as to identity of hand-writing ate rele- 
Tant facts. 

'^Such persons are called experts. 

Illustrations, 

(a.) The question is whether the death of A was caused by poison. 

The ojnruons of experts ns to the symptoms produced by the poison by 
which A is supposed to have died, are wlevant. 

(6.) The question is whether A at the time of doing a certain act, was 
by reason of unsoimdness of mind, incapable of knowing the nature w the 
act, or that he was doing wh.it was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhi¬ 
bited by A commonly show unsounrlness of mind and whether such unsound- 
ness of mind usually renders persons incapable of knowing the nature of the 
acts which they do, or of knowing that what they do is either wrong or con¬ 
trary to law, are relevant. 

(c.) The question is whether, a certain document was written by A. 
Another document is produced which is proved or admitted to have been 
written by A. 

The opinions of experts on the question whether the ifeiieo documents 
were written by the same person or by different persons are relevant. 

Note. 

The words in italics were added to this section by Sec. 4 of Act XVIII of 1872. 

46. Facts, not otherwise relevant, are relevant if they sup- 
Facts bearing upon port or are inconsistent with the opinions of 

opinions of experts. experts, when such opinions are relevant. 

Illustrations, 

(a.) The question is whether A was poisoned by si. certain poison. 

The fact that other persons, who were poisoned by that poison, exhi¬ 
bited certain symptoms which experts affirm or deny to be the symptoms 
of that poison, is relevant. 

(6.) The question is whether an obstruction to a harbour is caused by 
a cei-tain sea-wolh 

The fact that other harbours similarly situated in other respects, but 
where there were no such sea-walls, began to be obstructed at about the 
same time, is relevant. * 

47. When the Court has to form an opinion as the 
Opinion as to hand, pei’son by whom any document was isipfcen 

writing, when rele-, or signed, the opinion of any person acquaint^ 

ed with tjie handwriting of the pei-son by whom 
it is supposed to be written^ or signed fliat it was or was not 
written or signed by that pefson, is a relevant fact. 

No(}pUmatian person is said to be acquainted with 

the handwriting of another Iperfoli when he has seen that person 
Write,* dr when he has received documents purporting to be- 
written hy that person in ^swer to documents written by him- 
defejOr under & addressed to that person/or 
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OPINIONS OP THIRD PERSONS, WHEN RELEVANT. 47 


when, in the ordinary course of business, documents purporting 
to be written by that person have been habitually submitted to 
him. 

Ulmtration. 

The question is whether a given letter is in the handwriting of A, 
a merchant in London. 

B is a merchant in Calcutta, who has written letters afldressed to A and 
received letters purporting to l>e written by him. C’ i.s B’-. clerk, whose duty 
it wa| to examine and file B’s corres[)oiidence. D is B’s broker, to whom 
B hakitually submitted the letters purporting to be written by A for the 
purpose of advising with him thereon. 

The opinions of B, C and D on the question w^hether the letter is 
in the handwriting of A are relevant, though neither B, 0 nor I) ever saw 
A write. 

48. When the Court lias tofoim an opinion as to the ex- 
Opinion as to exis- istence of any general custom or right, the 
tenoe of right or cue- opinions,, as to the existence of such custom or 
tom, when relevant. right, of persons who would be likely to know 
of its existence if it existed, are relevant. 

Explariation :—The expression ‘ general custom or right* 
includes customs or rights common to any considerable class of 
persons. 


Illustration. 


The right of tho villagers of a particulAi* village to the water of 
a particular well is a general right within the meaning of this .'»ection. 


Opinions as to 
usages, tenets, &c., 
when relevant. 


49. When the Court has to form an opi¬ 
nion as to— 


the usages and tenets of any body of men or family, 
the constitution and government of any religious or chari¬ 
table foundation, or 

the meaning of w'ords or terras used in particular districts 
or by particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts. 

50. When the Court has to form an opinion as to the 
pinion on relation- relationship of one person to another, the 
ship, when relevant. opinion, expressed by conduct, as to the ex¬ 
istence of such relationship, of any person who, as a member 
of the family or otherwise, lias special means of knowledge on 
the subject, is a relevant fact: Provided that such opinion shall 
not be sufficient to prove a marriage in proceedings under the 
Indian Divorce Act, or in prosecutions under section four hundred 
and ninety-four, four hundred and ninety-five, four hundired ^d 
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nmety-seveii, or four hundred and ninety-eight of the 
fenal Code. 

Illustrations. 

The qneslion is, whether A and B were mai’ried. 

The fact that they wore usually received and treated by their friend® o® 
husband and wife is relevant. 

(&.) The question is, whether A was the legitimate son of B. The feet 

A was always treated as such by members of the family, is relevant. 

“ JS^otes. 

The provisions of this section have been held by a Full Bench to show very 
plainly that where mairiage is an ingicdieut in the offence as in bigamy, adultery 
and the enticing of married women, the f.ict of the marriage must be strictly proved 
iu the regular w’ay. Emptr^'^ r. Plfambtr (T. L. R. 5 Cal. 566). 

The sections mentioned in this section relate to the following offences : — 494, 
marry ng again in the lifetime of Imebaud or wife ; 495, mairying again in the lifetime 
of husband or wife, having concealed flora tlie peison with whom the subsequent 
marriage is contracted the fact of the former niuriage ; 497, adultery and 498, takipg 
or enticing away another man’s wife from that man oi from any person having tlMI 
ceire of her on behalf of that man w ith intent that slie may have illicit iutercou]i3@ 
with another peison oi concealiu ' or detaining with that intent any such woman. 

61. Whenever the opinion of any living person is relevant, 
Grounds of opinion, tlio grounds on -whicli sucli opinion is based 
wher^ relevant. are also relevant. 

Illustrations. 

An expert may give an account of experiments performed by him for 
the purpose of forming his opinion. 


Character when relevant. 


62. In civil cases, the fact that the character of any persoji 
T„ «,v;i concerned is such as to render probable or im- 

seter to prove con- probaole any conduct imputed to him, is irre- 
duct imputed, irrele- levant, except in so far as such character ftp- 
7®“** pears fiom facts otherwise relevant. 

Note. 

« 

By the explanation to s. 55 the word characi>er in this section includes both 
reputation and diHpositwjn; but evidence may be given only of general reputation 
and general disposition and not of particular acts by which reputation or dlspositidn 
were £^own. 


In criminal cases, 
previous good char, 
octet relevant. 


63, In criminal proceeding.s, tho faet 
that the person accused is of a good character, 
is relevant. 


Notes. 

The word character in tliis seoiion ii^ludes both reputation and disposition; but 
evidence may be given only of genfnal reputation and general disposition and not ol 
paiiioular acts by which reputatson or disposition were shown (see explMaktiqn 
s, «5). “ 
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1^1^54. In criminal proceedings, the fact that the accused 

K»In Criminal pro- hnp - ^ioQn i , previ e uslf oon¥ioled‘ffl e^ * a ny 

^^eedingaproTiouBTOn- is that , 8 haS 

viotion relevant but a bad character is irrelevant, unless evidence 

SbLoSr^ept^ ^ a character, 

replsr, in which case it becomes relevant. 


Rcplanatiotu^This section does not apply to cases in which 
the character of any person is itself a fact,in issue. , ^ 

iV^oies. ri 

The word character in tms section includes both reputation and disposition ; t>itt 
evidence may be given only of general reputation and general disTOsition, uxd not 
particular acts by which reputation and disposition were shown (See mmhmatibii to 
a 65). 

In charging a Jury upon the trial of a Prisoner for being disbonesUy in 
ptnueasion of stolen goods, the Judge directed the to consider the proof 
of previous convictions for theft as evidence from which inference might au^ly 
be drawn as to the character of tire accused. Held that this amounted to a 
direction ; for though this section declares that ** the fact that the aoimsed 
has been previously convicted is relevant,*’ yet the same section also declares that 
fact that he has a bad ebaraotor is irrelevant” and that the evid^iie was, 
inelervant and inadmusible. Except under very special circumstances, the p^p^ 
object of uidng previous conviction is to determine the amount of puniidunentf to 
be awarded, should the prisoner be convicted of the offence charged. 

DoomdM and others v. Emprm (I. L. R., 6 Cal. 768 ; 6 C. L. R., 219). 

The provisions of s. SIO of Act X. of 1882, which are very important, will 
|>r8vrat, it is to be hoped, such an error as the Sessions Judge in the last mehi^ned' 
case committed. 

“ In the case of a trial by jury or with the aid of assessors where the accused is 
charged with an ofience committed after a previous conviction, for any ofibnoe, thsi 
procure laid down in sections 271, 286, 806, 806 and 809 shall be modified as 
follows ; 

(a.) The part of the charge stating the previous conviction shall not be read but 
in Court, nor shall the aoousM be asked whether he has been previously ecmvicted as 
jrileged in the charge, unless and until he has either pleaded guilty to, or been C(«t> 
vic^ of, the subsequent offence. 

(6.) If he pleads guilty to, or is convicted of, the subsequent offehcs, he shidl 
then be asked whether he h^ been previously oonvioted as edited in the olmige. 

(e.) If he answers that he has been so previously convicted, the Judge may 
proc^ to pai».8entence ou him accordingly; but, if he denies tl^t he has been so 
previously convicted, or refuses to, or does not, answer such question, the Jury or the 
Court and the Assessors (as the case may be) shall then inquire conoM^ning sudi pre- 
vioos oonvictiob, and in such case (where the trial is by jury) it sludl not be aeces^ 
SBiy to swear the jurors agmn. 


In niyil cases, the fact that the character of any person 
OiawMs^as affbet- i® ®nch as to affect the amount of damages 
log damsgea which he ought to receive, is relevant. 

Explanation .—In sections fifty>iwo, fifty-three, fiftj^otir^ 
and flff;^-five, rgpntatiott d»d‘ 

di^osition ; buSproSnee only ^t^^nerai reputa^ 

taiioii imd genml disposition, and not of psurricular acts ^ 
reputation or disposition were shown. 
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PAKT Ih 



CHAPTER HI. 

Facts which nfed not be PBOVife. 



QaiHt jBrill 


Fsotarof which 


57. The Court shall take judicial notice 


Court must take ju- of the following facts :— 

aotioe. 

Q.) All laws or iniles having the force of law now or 
iie)%t<^ore in force or hereafter to be in force in any part of 
India: 

^ ^2.) All public Acts passed or hereafter to be passed by 
l^lWEoent and all local and personal Acts directed by ParliA- 
xnent^ to be judicially noticed: 

($.) Articles of War for Her Majesty’s Army or Navy: 

(4) The course of proceeding of Parliament and of the 
Cefmcils for the purpose of making Laws and Regulations estab^ 
lisbed under the Indian Councils Act, or any other law for the 
time being relating thereto : 

E^^noAion. —The word * Parliament/ in clauses (two) and 
(four) includes— 

1. The Parliament of the United Kingdom of Great Bri- 
tmnnd li%land; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland, and 

5. The Parliament of Ireland ; 

(&) The accession andrthe sign manual of the Sovereign 
foi^dilie time heing ol the United Kingdom of Great Britain and ' 
Ireland: 

(6.) All seals of which poglish Courts take judicial notice: 
of all the Courts of India, and of all Courts out 

of British India, established by the-authority of the Governor ^ 
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tA€fl» wifcft »ES!& irot fit morin* 

(|.) The accession to office, names, titles, fuhMions. aMaig^ 
natures of the persons filling for th^ time being any pnbUd 
in any part of IBritish India, if the fact of their appofntmteht % 
such office is notified in the Gazette of India, or in the official 
Gazette of any Local Government: 

(8.) The existence, title, and national flag of every State Of 
Sovereign recognized by the British Crown : 

(9.) The divisions of time, the geographical divisions of the 
woild, and public festivals, fasts and holidays notified 'in the 
official Gazette: 

(10.) The territories under the dominion of the British 
Crown : 

(11.) The commencement, continuance, and termination of 
hostilities between the ^^British Crown and any other State 
body of persons: 

(12.) The names of the members and officers of the Comrl^ 
and of their deputies and subordinate officers and assistants, and 
also of all officers acting in execution of its process, and pf all 
advocates, attornies, proctors, vakils, pleaders and other persons 
.authorized by law to appear or act before it; 

(13.) The rule of the road, on land or at sea, . . 

In all these cases, and also on all matters of public history, 
literature, science or art, the Court may resort for its aid to ap¬ 
propriate books or documents of reference. 

If the Court is called upon by any person to take judicial 
notice of any fact, it may refuse to do so, unless and until such 
person produces any such book or document as it may cousidjSf 
, necessary to enable it to do so. 

JNotes. ‘ 


The words initalics were added to this section by Sec. 6 of Act XVIII of 1872. 

A doonment purporting to be a c<^y of a decision passed by one Abdtdiah,' : a 
' Kiud' dr Sudder Ameen of Chit^(mg, in 1820, having been tendered in evideBC)%it 
appeared that the seal was not distinctly legible. The fact of l^e app<^tment «£ 
Abdullah was not proved, nor was it shewn that in 1820 there existed any 
Gazette in which the appointments of Kazis or Sudder Ameeus were usually notified. 
There was further no certificate that the copy was a true copy. Held, that the Court 
could not take judicial notice of the appointment of Abdulla under cl. 7 of this sec* 
lion, nor of the seal under cl. 6 of tins section, and that, therefore, no presumption 
could be made in favour of the document as being more than 30 years old. JaJkr 
Ckowdhry v. JRa^chvnder Sen and another; Tah^r Alt Clmodhryw AalehXl Ckm» 
(WCi ll E., 469). 


SB* No feet need be proved in any proceeding which*"^ 
^ , parties thereto! or their agents agree to admit 

at the hearingi or wUoh, before the hearipg, 
they agree to admit by any writing upier 
their hands, or which by any rule of pleading in force 
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.they are deemed to have admitted by their pleadings: Provided 
that the Court may, in its discretion, require the facts admitted 
to be proved otherwise than by such admissions. 


CHAPTER IV. 


Op Oral Evidence. 


Proof of facta by 69. All facts, except the contents of do- 
oral evidence. cuments, may be proved by oral evidenoe. 


Oral evidence must 60. Oral evidence must, in all cases 
be direct whatever, be direct; That is to say— 

If it refers to a fact which could be seen, it must be the 
evidence of a witness who says he saw it; 

If it refers to a fact which could be heard, it must be the 
evidence of a witness who says he heard it; 

If it refers to a fact which could be perceived by any other 
sense dr in any other manner, it must be the evidence of a witness 
who says he perceived it by that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that 
iminion is held, it must be the evidence of the person who holds 
&at opinion on those grounds ; 

Provided that the opinions of experts expressed in' anV 
treatise commonly offered for sale, and tne grounus on which suon 
opinions are held, may be proved by the production of such 
treatises if the author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called as a witness with¬ 
out an amount of delay or expense which the Court regards as 
unreasonable: 

P^rovided also that, if oral evidenoe refers to the existence or 
'Condition of any material thing other than a document, the Court 
may, if it tiiiinks fft, require the production of such material ffiing 
lor its inspection. 


CHAPTER V. 


Of Dooumentaet Kvidbnce. 


Proof (^ooutents of 
doeuiaento. 


Priomy^riAiWoe. 


6|. The contents of documents maybe 
proved either by primary or by secondary evi¬ 
dence. 


6fe, pfemaiy evidence means the docu¬ 
ment Itself produced for the inspection of the 
Court.. 
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S)OODUEMTABT STIDXNCE. SS 

Emplamtion l.*~-W}iere a document is executed in severlil 
dlimh part is primary evidence of the document .* 

Where a document is executed in counterpart, each counter- 
part being executed by one or some of the parties only, eai^ 
counterpart is primary evidence as against the parties executing 
it. 

Esoplcmaiion 2.^Where a number of documents are all made 
by one uniform process, as in the case of printing, lithography, or 
pno^mraphy, each is primary evidence of the contents of the rest; 
out where they are all copies of a common original, they are not 
primary evidence of the contents of the original. 

Illustration, 

A person is shown to have been in possession of a number of placards, 
all printed at one time from one original. Any one of the placards is 
primary evidenoe’of the contents of any other, but no one of them is 
primary evidence of the contents of the original. 

„ , 63. Secondary evidence meansandin- 

$econdary evidence, - 

(1.) Certified copies given under the provisions hereinafter 
contained ; 

(2.) Copies made from the original by mechanical processes 
which in themselves insure the accuracy of the copy, and copies 
Compared with such copies; 

(3.) Copies made from or compared with the original ; 

(4.) €k)unterpart of documents as against the parties who 
did not execute them ; 

(5.) Oral accounts of the contents of a document given by 
some person who has himself seen it. 

IMustrations, 

(a.) A photograph of an original is seconda^ evidence of its oontents, 
though tlm two have not been compared, if it is proved that the thing 
photographed was the original. « 

(o.) A cop5[ compared with a copy of a letter made by a copying machine 
is secondary evidence of the contents of the letter, if it is^ shown that the 
copy made by the oopying machine was made from the original. 

(fl.') A copy transcribed from a copy, but afterwards compared with the 
oririnaf, is secondary evidence ; but the copy not compared is not secondary 
evidenoe of the original, although the copy from which it was transcribed was 
compared with the original. 

(d,) Neither an oral account of a oopy compared with the mriglnaly nor 
an oral account of a photograph or maohine-oopy of the original, is seoondaiy 
ovidenoe of the original 

Notes, 

A defendant, who does not object to the admisBion of secondary eridenee at lihe 
time it is admitted, cannot be fdlowed to object to it in Special Appeal. where 
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iba oral ovideoico talcon fell short of the reqairementa of this Oeotiim, oaljr beoatiM 
the witnesses were not proj^rly questioned, the High Court in Hjpedal A|itpw St^ 
it to be unjust to let the plaintiff suffer on aocount of the inemcienc^ ai his 1^1 
adviser and so remanded the ease for retrial. Loeihm v. Hetmnm ^ngK and 
others (24 W, B., 232). 

A lets lands to B, who sublet to C, a ryot. C sued for possession of part, after an 
alleged dispossession making A a party defendant to the suit At the hearing, C, in 
order to prove that the lands in dispute were part of those let to him.l^ B, tended 
in evidmice the fcabuliat given by hun to B ; Meld that C dioold have prodhOed the 
pottah given him by B, and the grant from A to B, or suffidently accounted for their 
absence; and that, as he did not do either, the kabuliat (which was merely second¬ 
ary evidence of the pottah) was inadmissible, even though it was produced fisom ^e 
possession of the landlord A. Suryo Nurain Ohose and others v. Hurri KarcdH 
MoUo and others (1C. L. R., 547). 


Proof of documents 
by primary evidence. 


64. Documents must be proved by pri¬ 
mary evidence except in the cases hereinafter 
mentioned. 


Cases in which se¬ 
condary evidence re¬ 
lating to documents 
maybe given. 


65. Secondary evidence may be given of 
the existence, condition, or contents of a docu¬ 
ment in the following cases :— 


(a.) When the original is shown or appears to be in the 
possession or power 

of the person against whom the document is sought to be 
proved, or 

of any person out of reach of, or not subject to the process 


of the Court, or 

of any person legally bound to produce it, 
and when, after the notice mentioned in section sixty-six, 
such person does not produce it; 

(b.) When the existence, condition or contents of the ori¬ 
ginal have been proved to be admitted in writing by the person 
against whom it is proved or by his representative m interest; 

(e.) When the original has b^n destroyed or lost, or when 
the party offering evidence of its contents can not, for any other 
reason not arising from his own default or neglect, produce it in 

reasonable time; * , 

(d.) When the original is of such a nature as not to he 


When rile original is a j>ublio document within the 

meaning of section seventy-four; 

When the ori^al is a document of which a oertiff^ 
copy is permitted by this Act, or by any other law in force in 
British ittdia, to be given in evidence; 

(g.) When the originals consist of numerous accounts ' Cr 
other documents wbi(^ pannqt conveniently be examined in 
jO&wK and jie fact tc Ife proved is the, gene|ra.l result ©# 
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In ettses (a), (c) and (cZ), any secondary evidence ibe con* 
tents of the document is immissible. 

In case ( 6 ), the written admission is admissible. 

In case (e) oi* (/J, a certified copy of the document, but no 
other kind of secondary evidence is admissible. 

In case (g)f evidence may be given as to the general result 
• of the documents by any person who has examined them, and 
who is skilled in the examination of such documents. 

Notes, 

Secondary evidence of the contents of a document is admissible where the Court 
is satisfied that the document has been lost (cl. c,) and in such a case it is open to 
the Court to receive oral evidence of the transaction and it was not necessary to 
insist on the production of a certified copy. A reg^tered deed of sale is not a pubHo 
document within the meaning of s. 74., nor is it a document of which a certified 
copy is permitted by this Act or “ by any other law in force in British In<Ba 
to be given in evidence.” By the words “ to be given in evidence,” the Court 
understood, to be given in evidence without having been introduced \rf other evidence. 
S. fi7 of VIII. of 1871 (which has been re-enacted with immaterial alteration 
by S. 67 of Act III. of 1877) only showed that when secondary evidence has 
in any way been introduced, as in this case, by proof of the loss of the original docu¬ 
ment, a copy certified by the Kegistrar shall be admissible for the purpose of provtog 
the contents of the original. Hurish Chunder MtUlick v. Prommo uoomar 
Sanerjea and others (22 W. E., 803). 

In a case falling under oL (f) of this section and also under ol. (a) or (c) of the 
same section, any secondary evidence is admissible. In the moMer of a ColUidem 
between the Am and Brmhma (I. L. R., 5 CaL, 569). 

Secondary evidence of the contents of a document requiring execution which 
can be shown to have been last in proper custody aud to have been lose, and which is 
more than 80 years old may be admitted under cl. (c) of this section and s. 90 without 
proof of the execution of the original. Khmer Chwider Mookerjea v. Khmer Paul 
Sreeterutno and oihers (I. L. R., 6 Cal., 886 ; 6 C. L. R., 199). 

In a suit by the purchaser of a debt, the plaintiff stated that, in 1873, A executed 
a bond in favour of B to secure the repayment of Rs. 1000, and that he had purchiMs- 
ed the interest of B at a sale in execution of a deciee against him. The plaintiff now 
sued A upon the bond, making B a party. At tlie trial, A denied the execution of 
the bond, and it was not produced by the pltuntiff, who, having served B with notice 
to produce, tendered secondaiy evidence of its contents, B was not examined as a 
witness and no evidence was given of the loss or destruction of the bond. Held 
per PonUfae and Morris, J.J., {Primep, J., dissenting) that secondary evid«ioe was 
not admissible. W^mesh Chunder Gmse v. Sfmma Sundari Bai (I. L., B., 7 Cal., 98 j 
8 0. L. R, 489). 

664 Secondary evidence of ihe contents of the documents 
Buies AS to notice referred to iuvseption sixty-five, clause (a), shall 
to produce. not be given unless the prty proposing to give 

such secondary evidence has previously given to the party in 
wkhse i^sliessicn or power the document is, or to his attorney 
pr phmr, anch notice to produce it as is prescribed by law j and 
if no notice is prescribed by law then sucb notice as the Court 
consycnl rcafionable under the circumstances of the case; 

Provided that snob notiee shall not be required in to 
render secondary evidence admissible in aqy of the following^ 
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or in any oiiher case in which the Conrt thinks fit to dispense 
with it:— 

(1.) When the document to be prored is itself a notice ; 

(2.) When from the nature of the case, the adverse party 
must know that he will be required to produce it; 

(4) When it appears or is proved that the adirerse party has 
obtained possession of the original by fraud or force ; 

(4.) When the adverse party or his agent has the original in 
Court; 

(5) When the adverse party or his agent has admitted the 
loss of the document; 

(6.) Where the person in possession of the document is. out 
of reach of, or not subject to, the process of the Conrt. 

Notes. 

The words in italics were added to tiiis section by s. 6. of Act XVIII of 1$72. 

The following sections of the Civil Procedure Code (Act XIV of 1882) will be 
useful to the reader. 

S« 59, If a plaintiff sues upon a document in his possession or power he 
produoe it in Court when the plaint is presented, and shall at the time deliver 
the do(mment or a copy thereof to be filed with the plaint. 

If he refy on any other documents (whether in his possession or power or not) as 
evidence in support of his claim, he shali enter sudi documents in a list to be 
added or annexed to the plaint. 

S. 60. In the case of any such document not in his possession or power, he 
shall, if possible, state in whose possession or power it is. 

S. 61. In the case of any suit founded upon a negotiable instrument, if it be 
proved that the instrument is and if an indemnity be given by the plaintiff, to the 

satisfaction of the Court, against the claims of any other person upon such instrument 
the Court may make such decree as it would have made if the plai n ti ff had woducea 
the instrument in Court when the plaint was present^, and had at the same 
time delivered a copy of the instrumeut^to be filed with the plaint. 

S. 62. If the document on which the plaintiff sues be an entzy in a shopnboofc 
or othm* book in his possession or power, the plaintiff shall produce the book at the 
time of filing the plaint, together with a copy of the entity on which he relies. 

The Court, or such officer as it apjMints in this behalf, forthwith mark 
the document for the purpose of identification ; and after aTaminiu g and comparing 
the copy with the original and attesting the copy, if found correct^ a bnll return the 
book to the plainaifi and cause the copy to be filed. • 

S. 63. A document wluch ought to be produced in Court by the plaintiff when 
the plaint is presented, or to be entered in tbe list to be added or to the 

plaint, and which is not produced or entered accoidingly shall not, without tlm leave 
of the Comt, be received in evidetioe on his behalf at the heating of the suit, 

Nothing in this Motion apphes to documents produced for cross-examinatiou of 
defendant’s witnesses, or in answer to any case set up by the defepdaoti, or 
to a witness merely to refresh hi# memory. 

S. 70. The summons to ap^r and answer shall order the defendant to pro¬ 
duce any document in his possession or power, containing evidence relating to the 
merits of the plaintiff’s case, or i|pon which the defendant intend to rdy in rapport 
of his cate. 

B. 128. Either party may,»by amStioe through the Courts within a reara n able 
tinjMh not leM than tra daye ^fore the hearing, require the otherpariy toimt 
(saving a4 just ezoeptirae to the admissibaity of such document In evideiiee,) the 
geqnmeness of any doenment m^tmid to the suit. 
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The (idmieBion shall also be made in viriting, signed by the other paariy or h^ pleiir 
der and died in Court. 

If such notice be not given, no costs of proving such document shall bo allowed* 
unless the Judge otherwise orders. 

If such notice u not ('omplied with within four days after its being served, and 
the Judge thinks it reasonable that the adinission should have been made, the party 
refusing shall bear the expense of pioving 'such document whatever may be the 
result of the suit. 

S. 129. ^ The Court, may, at anytime dui'ing the pendency therein of the suit* 
order any party to the suit to declare by aftxlavit (tU the documents which are or 
have b|en in his possession or power relating to any matter in question in the suii^ 
and any party to the suit may, at any time before the first hearing, apply to the 
Court for a like order. 

Every affidavit made under this section shall speoifywhich, if any, of the doou* 
mente therein mentioned, the declarant objects to jiroduce, together with the grounds 
of such objection. 

S. 130. The Court may, at any timo duriug the pendency therein of any suit, 
order the production by any party thereto of such of the documents in his posses* 
sion or power relating to any matter in <|uestiou in such suit or proceeding as the 
Court thinks right; and Court may deal with such documents when produced in 
such manner as appears just. 

S. 181. Any party to a suit may, at any time before or at the hearing thereof 
give notice through the Court to any other party to produce any specified document 
for the inspection of the party giving such notice or of his pleader, and to permit. 
Such party or pleader to take copies thereof. 

No party failing to comply with such notice shall afterwards be at liberty to put 
any such document in evidence on his Ijchalf in such suit, unless he satisfies the 
Court that such document relates only to liit. own title or that he had some other and 
sufficient cause for not complying with such notice. 

. S. 182. The party to whom such notico given shall, within ten days from the 
receipt thereof, deliver through the Court to the party giving the same a notice 
stating a time, within throe d.ay8 from such delivery, at which the documents, or 
such of them as he does not object to produce, may be inspected at his pleader's 
office or some other convenient place, and stating which, if any, of the documents 
he objects to produce, and on what grounds. 

S. 188. If any party served with notico under s. 131 omits to give notice under 
s. 132 of the time for inspection, or objects to give uispection, or names an inoon* 
venient place for inspection, the party desiriug it may apply to the Court for an order 
of iiispeotion, 

S. 184. Except in the case of documents referrtKl to in the plaint, written state¬ 
ment or affidavit of the party against whom the application is made, or disclosed in 
^ affidavit of dooumeuts, such a))plication shall be founded upon an affidavit show¬ 
ing of what documents inspection is sought, (b) that the party applying is 
entitled to inspect fbem and (cj that they arc in the possession or power of tiro party 
against whom the application is made. ^ 

S. 186. If the party from whom discovery of any kind or inspection is sought 
objects to the same or any part thereof, and if tho Court is satisfied that the right to 
such discovery or inspection depends on the deteiminatiou of any issue or question 
in dispu^ int.he suit, or that for any other reason it is desirable that any such issue 
or question should be determined before deciding upon tile right to the discovery or 
inspection, the Court may order that the issue or question be determined first emd 
reserve the question as to the discovery or inspection. 

S. 186. If any party fails to comply with any order under this chapter (X). 

for discovery, production or inspection which has been duly served, he a 

plaintiff* be liable to have his suit dismissed for want of prosecution, and if a defen¬ 
dant, to have his defence, if any, struck out and to be placed in the same position as if 
he hM not appeared and answered : 

Andthe party.seeking discovery, production or inspection may a|i>lfio|ho 

poort lor an order to that effect, and the Court may make such order, ^ ^ 


n 
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to cdmply with ai^ ordef tmder thi« chapter (X).,.,.for 

discovory, production or inspection, which has been cerved pcfsmaUy upon hiitf, 
ifa»B aUb hb deofned ^ilty of an offence under s. 186 of the Indian Penal Code. 

S. 137. The Court may of its own accord, and may of its discretioil upon the 
iM^oatlon of any of the parties to a suit, send for, either from its own records or 
aw any other Court,J the record of any other suit or proceeding and ini^ectthe 

atoie. 

Every application made under this section shall (unless the Court otherwise di- 
tMlil) be supported by an affidavit of the applicant or his pleader, showing how the 
teuoM is material to the suit in W'hich the application is znad<> and that the applicant 
CMmot, Without unreasonable delay or expense obtain a duly authenticated copy of 
file record or of such portion thereof as the applicant requires, or that the produc¬ 
tion of the original is necessary for the purposes of justice. 

^o^ing contained in this section shall be deemed to enable the Court to Use in 
dtidouoe any document which under the Indian Evidence Act, 1872, would be inad¬ 
missible in the suit. 

S. 138. The parties or their pleaders shall bring with them and have in readiness 
at first hearing of the suit, to be produced when called for by the Court, dl 
fifab documentary evidence of every description in their possession or power, on which 
tl»y krtend to rely, and which has not already been filed in Court, and all docu¬ 
ments which the Court at any time before such bearing has ordered to be produced 

Ok 189. No documentary evidence in the iiossession or power of any party, 
#hii& Should have been, but has not been, produced in accordance with the require¬ 
ments section 138, shall be received at any subsequent stage of the proceedings 
unless good cause be shown to the satisfaction of the Court for the non-production 
thereof and the Judge receiving any such evidence shall record his reasons for so 

S. 140. The Court shall receive the documents respectively produced by the 
parties at the first hearing, provided that the documents produced by each party be 
aieoottpatiied by an accurate list thereof prepared in such form as the High Coutt 
may from time to time direct. 

The Court may at any stage of the suit reject any document which it considers 
isnAswat or otherwise inadmissible, recording the grounds of its rejection. 

Sk 141. No document shall be placed on the record unless it has been proved 
or admitted in accordance with the law of evidence for the time being in force. 
Bveiy dewument proved or admitted shall be endorsed with the number and title 
et suit) tlM name of the person producing it and the date on which it was pro- 
duded. The Judge shall then endorse with his own hand a statement that it was 
proved against or admitted by (as the cose may be) the person against whom it is 
usi^. llie document shall then be filed as part of the record: 

Pmvided that, if the document be an entry in a shop-book or other book 
the pwrty (m whose behalf such book is produced may furnim a copy of the entry 
Whifil mty be endorsed as aforesaid, and shall be filed as part of the record, and 
tIA Cburt shall mark the entry, and shall then return the book to the person 
produdng it. 

AH oocumeBts produced at the first hearing and not so proved or admitted 
be retUiWed to the parties respectively producing them. 

B. 142. When a document So proved or admitted is relied on as evidence by 
Court considers it inadmissible, it shall be further Cndon^ 
With the action cl the word "rejected” and the endorsement shall he signed by 
tbedudgsk 

The document shall then be returned to the party who produced it. 

ft 118 ftUBthCilMll the Court for sufficient cause to direct any document or book 
plhiffttced h^!4rS it k any suit to he impounded and kept in the custody of an officer 
of #4 Court for tuck psMCd and tubjectito such conditions as the Court thinks lit. 

XTttifier «. 144. do^menti ard to be returned forthwith after decision of suit if ho 
appeal is alkmed, and if appe4 is allowed then after the appeal, if ptefericd;, has 
lA 4^ er idter the time for appealing has passed, unless the documents are 
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They can be fefcumed before that time if the party applyiag~|or a^UMlii. retttxn 
delivera t 9 the proper officer a certified copy of sudt <k)cament to be ihibstitoiltd for 
theoi^OftL . ; 

No dooumeat shaU be returned which, by foros of the decxeei, iM|i| btoOQl|i|) 
or useless. 

A receipt to be gireu for all documents, which hare been admitted lu 
and are returned. 

S. 145, The provisions herein coutaiued as to documents shall, so fuz* ^ 
apply to ail other material objects producible as evidence. 

67. If a document is alleged to be signed or to have been 

Prcftt of .ignature wholly or in part by any per»(« the 

and handwriting of Signature or the handwriting oi so much oi 
pemm alleged to have the document as is alleged to be in that persoii% 

cSent^rSucS handwriting must be proved to b© in his lumdt 

WTiting. 

68 . If a document is required by law to be attested it ^all 

Proof of execution evidence until one 

of document required witness at least has been called for the pur« 
bylaw to be attested, pog^ of proving its execution, if there be an 
attesting witness alive, and subject to the process of the Court 
and capable of giving evidence. 

Notes. 

So far as the Editor has been able to ascertain there are only three kinds of do* 
cumenta which are reguked by law to be attested; wills under S. 5d of Act £ of 1865; 
mortgages of immoveable property where the principal money is one hundred rupees 
and upwards under S. 59 of Act IV of 1882 and gifts of immoveable property under 
S. 123 of last named Act. 

69. If no sucb attesting witness can be found, or if tli6 

Proof where no at- document purports to have been ©xecuteil 

testing witness found, in the United Kingdom, it must be proved 
that the attestation of one attesting’ witness at least is in his 
handwriting, and that the signature of the person executing ihe 
document is in the handwriting of that person. 

70. ThOi admission of a party to an attested documcnl ^ 
of ©xe- il*® exocution by himself shall be smficie&t 

ctfHon bypaity toat- proof of its execution as against him, though it 
tested documeat. ^ document required by law to be atlestej* 

Proof when attest- If the attesting witness denies 43r 

denies the does not recollect the execution of the doonii- 
execution. ment, its execution may be proved by eihep 

eiddence. 

proof of document 72. An attested document, not yecjifhMi 
not required by Jaw by law to be attested, may be proved a# if 
to be attested. was unattested, ■ 
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73. In order to a.‘!cortain whether a signature, writing, or 

Comparison of rig- Seal is that of the person by whom it purports 
nature, writing or to l^avo Doeii Written or made, any signature, 
with others ad- writing, or seal admitted or proved to the satis- 
mitted or provetl. faction of the Court to have been written or 

made by that person may be compared with the one which is to 
be proved, although that sigiiatiiro, or seal has not been produced 
or proved for any other purpose. 

The Court may direct any person present in Court to ,write 
any words or tigiires for the ])urpose of enabling the Court to 
compare the words or figures so written -with any words or figures 
alleged to have been written by such person. 

Notes. 

Where certain -(woi'e that they got their pottahs from the hands of the 
person who profes,sed to sign them, tins was/o/r/under this section aa “ proving to 
the satisfaction of the Ooui't”tlut the signatures were those of the lessor. Tara- 
pershad Tangce v. Lukhce Nam In Panwl and others (21 W. R, 6). 


Public Documents. 

74. The following documents are public 
Public aooumonto. documents. 

(V) Documents forming the acts, or records of the acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(Hi) of public olficers, legislative, judicial and executive, 
whether of British India, or of any other part of Her Majesty's 
dominions, or of a foreign country. 

(2.) Public records, kept in British India of private docu¬ 
ments. 

Notes, 

, Letters between district authorities arc public documents forming a record of 
the acts of the jmblic authorities, and as such aflinishiblc as evidence und^ this 
section. PrUhc/p Smgh and ot/nrn v. Tfu (^ourf of \V(tr(h (2a W. R., 272). 

Where a suit is compromised and a jietition is presented in the usual way, 
imd the Court makes an older confirming the agreement, w'hich w»th the order as well 
as the agreement and pow'et-of attoiney, aie all entered ujMm record, these papers 
become as much a part ot the reconl in the suit as if the case had been tried, and 
judgment given between the parties in the ordinary way; and that record, is a 
public document and may be provbd by an office-copy, Bhagain Megk Mcmee Koer 
V* Oooroopershad Bhigh (25 W. K, t!8), 

A jamabandi prepared by a Deputy Colleotor while engapd in the settlement 
of land under Reg. v ft of 1822 > is a public document within the meaning of this 
section* STofM Patw f. Almaihi^hntider JOvtt (I. L, R., 4 Cal., 79). 

A certificate granted Iw the Roanrof Tiadc is not a public document within the 
meaning of this fBction. In the iftffdUr of a collision between the Am and Br&thUda 
(LL,B.|.6Cai;668). 
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In a suit to obtain possession, under a title acquired 1>3r purdiase at an auoiacai, 
of certain lands, together with mesne profits, upon setting aside an aUieg^ t^uqa 
etmami right claimed by the defendants, the defendants, in support of their daim, 
produced certain documents purporting to be abstracts from or copies of, Govern* 
ment measurement chittas, dated Mughi 1126-27 (1764). 

These documents were produced from the Collectorate but there was nothing 
to show that they were the record of measurements made by any Government ofiMr. 
Held that they were not “public documents” within the meaning of this seotion. 
Hittyanwid Boy v. Abdur Baheem and another (1. L. R., 7 Cal., 76). 

Private documents. 75 . All other documents are private. 

• 76. Every public officer having the custody of a public docu* 
Certified copies of ment which any person has a right to inspect, 
public documents. -shall give that person on demand a copy of it 
on payment of the legal fees therefor together with a certificate 
written at the foot of such copy that it is a true copy of such do¬ 
cument or part thereof, as the case may be, and such certificate 
shall be dated and subscribed by such officer with his name and 
his official title and shall be sealed, whenever such officer is autho¬ 
rized by law to make use of a seal; and such copies so certified 
shall be called certified copies. 

Explanation .—Any officer who, by the ordinary course of 
official duty, is authorized to deliver such copies, shall be deemed 
to have the custody of such documents within the meaning of this 
section. 

• Note. 

This section and the next refer to public documents and not to kobalas register¬ 
ed. Hureeh/wr Mocdoomdar and others v. Chum Majhee and others (22 W. R., 866). 

77. Such certified copies may be produced in proof of the 
Proof of documents contents of the public documents or parts 
by production of cer- of the public documents of which they pur- 
tified copies. p^j.^ jjg copies. 

Note. 

See the case cited under the preceding section. 

Proof of other offl- 78. The following public documents 
cial documents. • p^ay be proved as follows :— 

(1) Acts, orders or notifications of the Executive Government 
of British India in any of its departments, or of any Local Govern¬ 
ment, or any department of any Local Government, 

hy the* records of the departments, certified by the heads of 
those departments respectively, 

or by any document purporting to be printed by order of 
any such Government: 

( 2 .) The proceedings of the Legislatures, 

. by the journals of those bodies respectively, or by published 
Acts or abstracts or by copies purporting to be printed by o^er 
of Government:. , 
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(B.) ProolamatioDS, orders or regulations issued by Her 
Majesty or by tbe Privy ’ Council, or % any departiaent ^ Her 
Majesty’s Oovernment, • 

by copies or extracts contained in the London Qcisiette, or 
purporting to be printed by the Queen’s Printer: 

(4,) The acts of the Executive or the proceedings of the 
legislature of a foreign country, 

by journals published by their authority or commonly receiv¬ 
ed in that country as such, or by a copy certified under the seal 
of the country or sovereign, or by a recognition thereof in wme 
public Act of the Governor General of India in Council: 

(5.) The proceedings of a municipal body in British India, 
by a copy of such proceedings, certified by the legal keeper 
thereof, or by printed books purporting to be published by the 
authority of such body: 

(6.) Public documents of any other class in a foreign 
country, 

by the original, or by a copy certified by the legal keeper 
thereof with a certificate under the seal of a Notary Public, or 
of a British Consul or diplomatic agent, that the copy is duly 
certified by the officer having the legal custody of the original, 
and upon proof of the character of the document according to the 
law of the foreign country. 


Pbesumptions as to Documents. 


79- The Court shall presume every document purporting to 
Presumption as to be a certificate, certified copy, or other document, 
genuineness certi- which is by law declared to be admissible as evi- 
fied copies. dence of any particular fact, and which purports 

to be duly certified by any officer in British India, or by any officer 
in any Native state in alliance with Her Majesty, who is duly 
authorized thereto by the Governor General in Council, to be 
genuine : Provided that such document is substantially in the 
form an4 purports to be executed in the manner directed by 
law in that behalf. 

The Court shall also presume that any officer by whom any 
such document purports to be signed or certified held, wbep ne 
eigned ^t, the official character which he claims in such paper. 

80. Whenever any do(|imcnt is produce4 before any Co#t, 
presumption “ ^ purportin| to be a record or memorandum or 
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be a statement or confession by any prisoner or accused pelSon, 
taken in accordance with law, and purporting to be signed by 
any Judge or Magistrate, or by any Such officer as aforesaidj the 
Court shall presume— 

that the document is genuine; that any statements as to 
the circumstances under which it was taken, purporting to be 
made by the person signing it, are true, and that such evidence, 
stat^ent or confession was duly taken. 

Notes. 

tn Qtceen v. Nttsmnuldin and another (21 W. K, Or., 6) PheaTf HeH. ^ “The 
O 0 ll£eB«lon af Boloo (a witnesB) eould be only used as evidence against the prisoners 
so for as it existed in the shape of a former deposition made by Mm as a witne^, and 
then only under the condition prescribed by section 249 of Act X. of 1872. Those 
ccnditiona are—that it must have been duly taken by the committing Magistrate in 
presence of the accused per^n, that is, the person against whom it is to be used. 
Now, although a document purporting to be the deposition of Boloo, made before a 
Hagisti'ate, appears on the record, there is no evidence, as far as we can see, to prove 
that this document exhibits the evidence of this witness duly taken by the caibmit>* 
ting Magistrate in the presence of any of the persons who were tried in the Sessions 
Court and against whom it was used. A certificate is, no doubt appended to it in¬ 
itialed by some person, and on the supposition that this person was a Magistrate that 
certdfiioate would, under tMs section, afford prima facie, evidence of the circumstan¬ 
ces mentioned in it relative to the taking of the statement, &c. But tMs certificate 
is merely in these words.—“ Read to the deponent and atoitted correctand ^ea 
not give any of the facts necessary to render a deposition admissible under s. 249 
of Act X of 1872. Moreover if it did state these facts, still, in-as*much as Boloo, 
when examined as a -witness in the Sessions Court and asked about tMs t^^^ed de¬ 
position denied that it was the deposition mcsie by him, the presumption allowed by 
this section could not be made; and it became necessary, in order to render the deposi¬ 
tion admissible under s. 249 of Act X of 1872 to show by direct testimony that Uie 
coudirions of that section had been satisfied ” 


Act X of 1872. 

249^ When a witness is produced be- 288. 
foi-e the Court of Session or 
before the High Court in the ex¬ 
ercise of its original or afrpellate 
oriminal j urisdictiou, the evidence 
given by Mm before the com¬ 
mitting JSfagistrate may, in the 
discretion of the presiding Judge, 
be treated as evidence in 
oaee, if it was duly taken in the 
presence of the acctised person. 

This section shall 
npfiauthorise the Court to. refer 
to riie record of the evidence 
given by a witness who is absent, 
eacoc^ m the cases in wMc^ sudh 
e-ridenoe may be referred to under 
the Indian Evidence Act, 1872, 
or o^er law in force for the time 
fieing upoh the subject of evi- 

larOMcH&w eese, the "depositic^ of the prisoner in 
in JSagHsh by the Magistrate ftnd tJje 


Act X of 1882. 

The evidence of a witness duly taken 
in 'the presence of the accused 
befoi-e the committing Mlagistrate 
may, in the discretion of rae pre¬ 
siding Judge, if such witness is 
produced and exanrined, be treated 
as evidence in the case* 

NB. This section will ^ found in 
the Chapter wMch ti-eats of trials 
before H%h Courts and Courts of 
Session. 
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it md to the witness and was by him acknowledged to be correct though held 
not to be <]^uite satisfactory (as the person who took down in English what the priso* 
ner had said in Hindustani was not examined as a witness and the prisoner had 
no oppoitunity of cross-examining him) was admitted as a proper deposition within 
the provifflons of Act X of 1872, and the memorandum was ^en under this section 
as evidence of the facts stated in it and as affording some evidence that the transla> 
tion was correct. Quern v. Qonouri (22 W. R., Cr., 2). 

81. The Court shall presume the genuineness of every 
I>res.mpt.'on M to dooument parporting to be tho London 6a- 
Gazettes, newspapers, zette, ov the Gazette of India^ or the Govern- 
private Acte of meat Gazette of any Local Government, or of 

OTmente.^^°^^*^^°' Colony, dependency or possession of the 

British Crown, or to be a newspaper or jour¬ 
nal or to be a copy of a private Act of Parliament printed by the 
Queen’s Printer, and of every document purporting to be a docu¬ 
ment directed by any law to be kept by any person, if such docu¬ 
ment is kept substantially in the form required by law and is 
produced from proper custody. 

Note. 


Documents are said to be in proper custody if they are in the place in which, and 
under the care of the person with whom, they would naturally be ; but no custody is 
im proper if it is proved to have had a legitimate origin, or if the circumstances of 
the particular case are such as to render such an origin probable. (See explanation 
to B. 90). 

82. When any document is produced before any CourtJ 
ton as to ^ document which, by the 

documSte issible law in force for the time being in England or 
in England without Ireland, would be admissible in proof of any 
proof of seal or signa- particular in any Court of justice in England 

or Ireland, without proof of the seal or stamp 
or signature authenticating it, or of the judicial or official charac¬ 
ter claimed by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp or signature is genuine, 
and that the person signing it held, at the time when he signed it, 
the judicial or official character which he claims, 

and the document shall be admissible for the same purpose 
for which it would be admissible iu England or Ireland. 


83. The Court shall presume that maps or plans purporting 
FMmmpeonu to to be ma|i 0 by the authority of Goremment 


maps or pkosmAde 
by authontyof Go* 
vsgmttient. 


l ade. and are accurate; but maps or 
plaSSHo? the purposes of any cause must be 
prov^ tf be accurate. 

* No{e$. 

A map is a pl«oe ol mrid^aoe like other evidence and can be of no elSect in 
the bwta <n proofi JSfaram Singh Mog v, Nmtndrmxrcdn Boy 
(S8W.» f 


PDF Compressor Pro 


PDF Compressor Pro 


PDF Compressor Pro 


PBEBtnimoKa as to docohsitk. 65 


The Bcciiracy of a thakbust map must be pceeumed under this aectipn. 
Niamutootta Khadim and another v. HimmaJt All Khadim and others (22 W., 
R, 619). ' . 

Bee also the case of Juninc0oy MulUck v. DwarJcanaihWytee (I. L. R., 6 Cal., 
287 ; 4 C. L. R., 674) quoted on p. 11 ante. 

The fact that a survey map, made by the authority of the Government, has been 
annulled and superseded by an order of tiie Board of Revenue, and that a fresh 
survey has been taken, and a map made in accordance therewith, does not afieot the 
presumption allowed under this section, as to the accuracy of the former survey map. 
JttggeMur Singh Roy and others v. Bycmto Nath (6 C. L. R., 519 ; I. ll R., 6 

Cal., 822). 

Sffrvey officers having no jurisdiction to inquire into questions of title, a survey 
map is not direct evidence of title in the same way that a decree in a disputed cause 
is evidence of title, but it is direct evidence of possession at the time of the survey 
being made. Noho Coomar Boss and another v. GoUnd Chunder Roy (9 C. L. R., 
306). 

Pr«umption as to . 84. The Court shall presume the genu- 

collections of laws ineness of every book purporting to be printed 
and reports of deci- or published under the authority of the Qo- 

vernment of any country, and to contain any 
of the laws of that country, 

and of every book purporting to contain reports of decisions 
of the Courts of such country. 

86. The Court shall presume that every document purport- 
Presumption as to iog to be a power-of-attorney, and to have been 
powers-of-attorney. executed before, and authenticated by, a Notary 
Pdblic, or any Court, Judge, Magistrate, British Consul or Vice- 
Consul, or representative of Her Majesty or of the Government of 
India, was so executed and authenticated. 

86, The Court may presume that any document purport- 
Pwsumptioa as to ^ certified copy of any judicial record 
certified copies of of any countrynot forming part of Her Majesty’s 
foreign judicial re- dominions is genuine and accurate, if the do- 

cument purports to be certified in any manner 
which is certified by aDy«represfi^^tive of Her Majesty or of the 
Government of India country to be the manner 


coj^es of 



commonly in use in that county for the certifigatioj 
judicial records. 

87. The Court may presume that any booK^ to whici 
Presumption as to n^ay refer for ^information On matters of pi 
booksj: maps and or general interest, and that any published 

map or chart, the statements of which are 
iselevftBt and which is produced for its iispection, was writted 
and published by the person, and at the time and place, by whoRt 
or el which it purports to have been written or published. 


Court may presume that a' message, forwarded 
PiWHiiaphoa Is to: a telegraph office person tp 

such message purport to fie addreSsed^Q||os^^ 
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ponds with a message delivered for transmission at the office 
from which the message purports to be sent; but the Court shall 
not make any presumption as to the person by whom such message 
was delivered for transmission. 

Presumptiou aa to S®* presume that every 

due execution &c. of document, called for and not produced after 
documents not pro* notice to produce, was attested, stamped and 

’ executed in the manner required by laWj^ 

90, Where any document, purporting or proved to bli thirty 
Presumption as to years old, is produced from any custody which 
documents thirty the Court in the particular case considers 
years old. proper, tlie Court may presume that the 

signature and every other part of such document, which purports 
to be in the handwriting, of any particular person, is in that 
person’s handvvriting, an^ in the case of a document executed 
or attested, that it was duly executed and attested by the persons 
by whom it purports to be executed and attested. 

Explanation .—Documents are said to be in proper custody 
if they are in the place in which, and under the care of the person 
with whom, they would naturally be ; but no custody is improper 
if it is proved to have had a legitimate origin, or if the circum¬ 
stances of the particular case are such as to render such an origin 
probable. 

This explanation applies also to section eighty-one. 


Illustrations. 


(a.) A has been in possession of landed property for a long time. He 
produces from his custody deeds relating to the land showing his titles to it. 
s. The custody is proper. ■ jx 

(6.) A produces deeds relating td*TSyii3i property of which he is the 
mortgagee. Thp mortgagor is iu pcsseasioiC The custody js proper. 

UWipces ^eedf relating glands in B’s posses- 
sioi^whichLwere deposited wiffi mm by B for wRe Uui^dy. The custody is 
proper. 


Notes. 

-Should any reader be destrouB |>f laming what was the law beA>re this sectton 
into force, he Will find it kid down in the following cases: — i W. B., P. 0., 
73 : 6 W. B., 82; 10 W. B., 1, $37 ; 11 W. B., P. 36 ; 12 W. B., 00, 107, 472 ; 
18 W. B., 109117 W. B.* 270, 346118 W. E., 314, 885 ; 21 W. E., 19, P. C., 22, 130, 

270. ' ' I' ■ ' / ' . 

'Where^dooument purported $o be '46 years old, and a mohur^ 8W<n« to its 
having b^ln his custody as keepir, of plaintiff’s records for the time of his ss^ce 
via ; last 15 years, the ei^ehoe was held to show (if credible) thAt 'tihe ab^« 

xnjnit 1^ dbme from the proper custody wl^un'the meaning of^this to 
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reqttire no direct evidence of its genuineness. Ekcowee, Singh and (utihers v, Kyhsh 

Chunder*Mookerjee (21W. R., 45). j. 

A document more than 30 years old, although not requiring to formally 
attested by the witnesses who attended at its execution, must be shown to ha'^ come 
from the custody of the person, who would have been the proper person to keep it. 
Tkakoorperahad v. Mmsamat Baahmutty Kooer. (24 W. R, 428). , . , , 

In a suit for recovery of lands claimed partly in virtue of rights obtained under 
a kobala and partly in virtue of rights purchased at a sale in execution of a decree, 
in which the Lower Appellate Court refused to recognise a stetement made before 
a Collector and recorded in the course of a mutation proceeding as a “ document 
under this Act: Held by the High Court that a statement made before a Collator 
and Recorded by him as evidence in a mutation proceeding is a document entitl^ 
to be received as evidence under this section. Budree Lall VB, Bhoosee Khan (25 

^ also the case of Khetter Chunder Mooherjea v. Kketter Paul Sreeterufno (I. L. 
R, 5 Cal., 886; 6 C.L.R, 199), cited under s. 66 (ante p. 55.) 

In applying the presumption allowed by this section, the period of 80 years is 
to be reckoned, not from the date upon which the document is filed in Court, but from 
the date on which, it having been tendered in evidence, its genuineness or otherwise 
becomes the subject of proof—e, g. The pottah on which the plaintiffs relied was filed 
with the plaint on the 10th February 1877, it was not thirty years old then ; Imt, when 
the suit was heard on the 80th July following, it was 30 years old. Mhiu Sirhar v. 
Bhedoynath Boy and others (5 C. L. R, 135). 

The plaintiffs sued the defendants for enhancement of rent. Tlie defendants 
resisted the claim, relying, inter alkty on a mokurrari pottah executed 9th October 
1832. This pottah purported to bear the seal of one of the then maliks of the lands, 
and also purported to be signed on behalf of all the maliks by A. Htld that, al¬ 
though the pottah might be an authentic document, it ivould not bind the maliks 
who did not affix their seals, nor those who claimed under them, unless it was shown 
that A had a special authority to sign the names of such maliks to it or a general 
authority to sign on their belialf documents of the same description as the pottah, and 
that until such proof was given, the document was not admissible in evidence. 
Held further, the fact that the pottah was more than 30 years old gave rise to the 
presumption that the signature at the foot of it was in the handwriting of A, and that 
the pottah was executed by him ; but that to make it evidence against the representa¬ 
tives of the maliks who had not executed it, the defendants should show that A had 
authority to sign their names. Ubilach Bai and others v. JDallial Bai and others 
(I. L. R. 3 Cal., 657). 

No legal presumption can arise as to the genuineness of a document more than 
30 years old, merely upon proof that it was produced from the recprds of a Court 
in which it had been filed at some time previous. It must be shown that the docu¬ 
ment had been so filed in order to the adjudication of some question of which 
that Court had cognizance, and which had come under the cognizance of such Court. 
Chidadhur Paul Chmodhry and others v. Bhyruh Chumder Bhuttchanyi and another, 
I. L. R, 6 Cal., 918). 

A Court is not bound to accept as genuine and valid a document upwards of 
80 years old, even though it be produced from proper custody. Before accepting 
Buon document as proof of title, the Court must satisfy itself that the person who 
purports to have affixed his signature to tlio document was a person who at tliat time 
was entitled to grant such a document. Uggra Kant Chowdhry and others v, Hurro 
Chunder Shkkdar and others (I. L. R, 6 Cal. 209). 

Although ancient documents are admissible in evidence on proof that they have 
been produced from proper custody, then' value as evidence when admitted must 
depend in each case upon the corroboration derivable from external circumstanres, e. g. 
from the documents* having been produced on previous occasions upon which they 
would naturally have been produced, if in existence at the time, or from acts havmg 
been done under them. Bedkuni Nath Kundu and another v. Lukhun Me^hi and 
others (9 C. L. R., 425). 

See also the cases of Jaker Ali Chowdhry v. Bay Chunder AU 

Chowdhry v. AtdchU chmder Sen (10 0. L. R, 469) cited under s, 57 (wPite p. 11). 
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CHAPTER VI. 

Of the Exclusion of Oral by Documentary Evidence, 

91. When the terms of a contract, or of a grant, or of any 

Evidence of terms disposition of property, have been reduced 

of contracts, grants to the form of a document, and in all cases in 
and other dispositions which an y matter is required by law to be 

reduced to the form of a document no evi- 
dence shall be given in proof of the terrq^ of 
such contract, grant or other disposition of property, or of such 
matter, except the document itself, or secondary evidence of its 
contents in cases in which secondary evidence is admissible under 
the provisions hereinbefore contained. 

Exception 1.—When a public officer is required by law to 
be appointed in writing, and when it is shown that any particular 
person has acted as such officer, the writing by which he is ap¬ 
pointed need not bo proved. 

Exception 2.—Wills admitted to prohate in British India 
may be proved by the probate. 

Explanation 1.—This section applies equally to cases in 
which the contracts, grants or dispositions of property, referred to 
are contained in one document, and to cases in which they are 
contained in more documents than one. 

Explanation 2.—Where there are more originals than one, 

’ one original only need be proved. 

Explanation 3.—The statement, in any document whatever, 
of a fact other than the facts referred to in this section, shall not 

preclude the admission of oral evidence as to the same fact. 

„< 

Illustrations^ 

(a.) If a contract be contained in several letters, all the letters in which 
it is contained must be proved. 

(A) If a contract is contained in a bill of exchange, the bill of exchange 
must be proved. 

(e.) If a bill of exchange is drawn in a set of three, one Pply need be 
proved. ; v; 

(d,) A contracts, in writing^ with B, for the deliveiy of indigo upon 
oerteun terms. The contract nientions the fact that B had paid A tlie price 
of other indigo contracted for verbally on another occasaSon. 

Oral evidence is offered th^t no payment was made for the other indigo. 

The cadence is admissibli^ 

* A gives B receipt for n^ney paid by B. 

The wprdshi itaUoi were Bu^3i^dwted fw the ludiaa Suocewdc® 
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The foUomiag are cjtees in which matters are required by law to be reduced to 
the form* of-a document. 

The depositions of witnesses in civil cases (sec sections 182,184, 186, 186, 187, 
189, and 190 of Act XIV of 1882.) 

The depositions of witnesses in criminal cases (see section 853, 354,855, 856, 867, 
868, 869, and 860 of Act X ofl882.) 

Judgments decrees and sentences. 

Wills under the Acts X of 1865 and XXI of 1870 ; but nothing in this diapter 
contained must be taken to aflFect the provisions of Act X of 1865 as to the oonsi^o* 
tion of wills (vide s. 100 post). 

Contracts under s. 25 clauses 1 and 3 of Act IX of 1872. 

•Acknowledgments of liability under s. 19 of Act XV of 1877. 

Sales and exchanges of tangible inamoveable property of value of one hundred 
rupees and upwards and of a reversion or other intangible thing (sections 54 and 118 
of Act IV of 1882). 

Mortgages w'here the principal money secured is one hundred rupees or upwards 
(s. 59 of the last mentioned Act). 

Leases of immoveable property from year to year, or for any term exceeding one 
year or reserving a yearly rent (s. 107 of the same Act). 

Gifts of immoveable property (s. 123 of the same Act). 

In a case of giving false evidence the English record written by the Magistrate 
was put in to prove what the accused had stated before him. The document was not 
interpreted to the accused in the language in which it was given, or which he undera- 
stood ; nor was it read over in accordance with the requirements of s. 339 of Act X of 
1872 in the presence of the person then accused; Held, that the English record of 
the Magistrate was not legal evidence under this section of what the prisoner said 
before the Magistrate. Queen v. MunguU Da&a (23 W. 11., Cr., 28). 


ACTXOPim. 

839. As the evidence of each witness 
taken under s. 334, is complet¬ 
ed it shall be read over to the 
witness in the presence of the 
accused person, if in attendance 
or (rf his agent when his personal 
attendance is dispensed with and 
he appears by agent, and shall if 
necessary be wjrrected. 

If the witness deny the correctness 
of the evidence when the same is 
read over to him, the Magis¬ 
trate or Sessions Judge may, 
instead of correcting the evidence, 
make a memorandum of the 
objectiooimadetoit by the wit¬ 
ness, and shall add such remarks 
as he thinks necessary. 

If the evidence be taken down in 
a language different from that in 
which it has been given, and the 
■witness does not understand the 
language in which it is taken 
down the witness may require 
his ev^ence, as taken down, to be 
interpreted to him in the lan^age 
in which it was given or m a 
language which he understands. 


ACT X OF 1882. 

360. As the evidence of each witness 
taken under s. 356 or a 357 
is completed, it shall be read over 
to liim in the presence of the 
accused, if in attendance, or of his 
pleader, if he appears by pleader, 
and shall if necessary be correcte4. 

If the witness deny tne correctness 
of any part of the evidence when 
the same is read over to him, the 
Magistrate or Sessions Judge, may 
instead of correcting the evidence 
make a memorandum tbereon of 
the objection made to it by the 
witness and shall add such 
remarks as he thinks necessary. 

If the evidence be taken down in a 
language different from tiiat in 
which it has been given and the 
witness does not understand the 
language in which it is taken down, 
the evidence so taken down shall 
be interpreted to him in tl^ 
language in which it was given, or 
in a 4ahguage which he under* 
stands, 

N. .3.—The change made is nobs* 
worthy. TheCowrl h novt homjd 
to interpret the evidea^oe td We 
^tnes^inthe langu^e 
it was givan ot ua 
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he understands vhethei^the wit* 
ness requires it ornoi The law 
requires it. 

Failure to comply with the pro'^^ons of sections 182 and 183 of Act X of 
1877 in a ju<^cial proceeding, is an informality which renders the deposition of a 
witness inadmissible in evidence on a chaise laid against him of giving false evidence 
based on such deposition; and under this section no other evidence of such deposi¬ 
tion is admissible. Mnprm v. Mayadeh OosmTni (I. L. R., 6 Cal., 762; 8 C. L. R, 
292). 

See also thp case of Reg. v. Rai Ratan (10 Bom H. C. R, 166) quoted in the notes 
to 8. 24 (ante p. 18). « 

Where the contents of a pottah are in any way in question, it is necessary to prove 
them by the production of the document; where this is not the case, oraj evidence 
of the pottah is admissible. Kedarnath Joardar and*l)therB v. Shnrfoonnism Bihee 
(24 W. R, 425). 

Section 119 of the Code of Criminal Procedure not making it obligatory 
upon a police officer to reduce to writing any statements made to him during an 
investigation, neither that, nor this section render oral evidence of such statements 
inadmissible. If the statements be actually reduced to writing, the writing itself 
cannot be treated as part of the record or used as evidence, but may be used for the 
purpose of refreshing memory under section 159 of this Act. Consequently, the 
person mating the statements may properly be questioned about tliem; and, with 
a view to impeach his credit, the Police officer himself, or any other person in whose 
heating the statements were made, can be examined on the point under section 155 
of this Act. Queen vs. UUamcluind Ka^irdiand and others (11 Bom. H. 0. R, 120). 

Receipts for sums paid in i>art liquidation of a bond hypothecating immoveable 
property must be registered under the provisions of s. 17 of Act VIII of 1871, to 
render them admissible as evidence under s. 49 of that Act. Under iUu8tration(e) of 
t-hiR section, such payments may nevertheless be proved by parol evidence, which is not 
excluded owing to the inadmissibility of the documentary evidence. DaUp Bing v. 
JDurgapraehad (I. L. R, 1 All., 442). 

' The document called a Sodi liazinama (whereby a party relinquishes his 
right of occupancy of land in his possession to his landlord, and requests the 
latter to register the land in the name of another party to whom it has been sold) 
is not a document of the kind mentioned in this section and therefore does not 
CTcl ud e the Courts from basing their findings u}X)n other evidence, should any such 
exist. Venkatesa v. Sengoda (I. L, R, 2 Mad., 117). 

In 1876 accounts were stated between B and D, and a balance of Rs 800 
was found bo be due from D to B. D gave B an instrument whereby he agreed to pay 
the amount of such balance in four annual instalments of Rs 200. B at the same 
fimA noted in his account book that such balance was “ payable in four instalments 
of Rs 200 yearly.” In July, 1879, B sued D upon such instrument for the balance 
of the first instalment. The Court trying this suit refused to receive such instru¬ 
ment in evidence on the groimd that it was a promissory note and as such was im¬ 
properly stamped. Thereupon B applied for and obtained permission to withdraw 
the suit with liberty to bring a fres|i one for the original debt. In October, 1879, 
B again su^D, olmming t^ balance of the first and second instalments, basing his 
upon the note zi^e by hhn in his account book. He obtained a decree in 
this suit for the amount claimed 1^ him. In 1880 B again sued D, claiming the 
amount of the third instalment, again basing his claim upon such note. 

tim Court that the agreement by D to jpay the balance found due 
from him to B on account stated b^rtween them in instalments ofRs, 200 annually 
could not be proved by the note i^ade W B in his account-book but could only be 
|»oyed by the promissory note. B^arM Baa v. Bhikhan Das (I. L. R, 3 All, 717) 

A deed partition was ^ecuted among three brothws C, H, and .B, on 
the 11^ March )l8fi7 hut was not li^isteml Itrecited that, some years previoutiy 
tb its date, a the &mil| property, with the exception of three hnusat, had 

been effiso^, and it |nuported to divide these houses among the brothers# tn. a suit 
by C's widow for the recov^ of the house which feU to C’s share, 


PDF Compressor Pro 


PDF Compressor Pro 


PDF Compressor Pro 


OF THE BZCLUSION OF OBAL BY QOOmiEltrABY XYIDEKCK 71v 

Held that, although the deed did not exclude secondary e^e&ce of paarHtioa 
of the family ^perty previously divided, yet it affected to dispose of the three houses 
by way of partition made on the day of its execution^ and therefore, seoonda^ evidence 
of its contents was inadmissible under this section, Kachubhai Bln Qvkoh Chand and 
another v. Kridmahhai Kom Bahaji (I. L. R., 2 Bom., 686). 

A offered to purchase certain property for Rs. 14,000 and to pay Es. 1,000 as 
Ernest money. His offer was accepted, the Es. 1,000 were paid as earnest mon^ 
and an ordinary receipt for the same granted by B’s solicitors. B subsequently scdd 
that property to other persons and A brought a suit for specific performance. It was 
held by a Full Bench of the Bombay High Court that that receipt fell within cL (8) of 
B., 17 of Act VIII of 1871 and required registration and without regktration was in- 
admtBsible in evidence ; but that oral evidence of the payment was aWissible imder 
(e) to this section. That cl. (3) of s. 17 of the Registration Act included 
within its scope a payment of a part of the consideration money as well as a payment 
of the whole of it. Waman Bam Chandra and others v, Dhondiba Krishnaji (I. L, 
R., 4 Bom., 122). 

H lent Rs. 85 to D on a pledge of moveable property. D repaid H Rs. 40 ; and at 
the time of the repayment acknowledged orally that the balance of the debt, Rs. 45, was 
still due by him. It was agreed between the parties at the same time that D should 
give H a promissory note for such balance, and that such projwrty should be returned 
to him. Accordingly D gave H a promissory note for Rs. 45, and the property waa 
returned to him. H subsequently sued D on such oral acknowledgment for 45 
ignoring the promissory note, which being insufficiently stamped was not admissible in 
evidence. Held that the existence of the promissory note did not debar H from resort¬ 
ing to his original consideration nor exclude evidence of the oral acknowledgment 
of the debt. Hira Lall v. Datadin (I. L. R., 4 All., 135), 


92. When the terms of any such contract, grant or other 
Exclusion of evi- disposition of property, or any matter required 
dence of oral agree- by law to be reduced to the form of a docu* 

ment, have been proved according to the last 
section, no evidence of any oral agreement or statement shall be 
admitted, as between the parties to any such instrument or their 
representatives in interest, for the purpose of contradicting, vary¬ 
ing, adding to, or subtracting from, its terms: 

Proviso (1).—Any fact may be proved which would invalidate 
any document, or which would entitle any person to any decree, 
or order relating thereto; such as fraud, intimidation, illegality, 
want of capacity in any contracting party want or failure of 
consideration, or mistake in fact or law. 

^ Proviso (2).—The existence of an 3 r separate or^l agreement 
Cs to any matter on which a document is silent, and which is not 
inconsistent with its terms, may be proved. In considering 
whether or not this proviso applies, the Court shall have regard 
to the degree of formality of the document. 

jProvwd (0).—The existence of any separate oral agreement 
cohstituting a conditioii precedent to the attaching of any obti^ 
tion under such contrarct, grant or disposition of property, 


Proviso (4).**-The existence of any distinct subsequent 
rescind or modify any sudi contract, grant , or 
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position of pfoperty, riiay be proved, except in cases in whiqb Obch 
000 tract, grant or disposition of property is by law required to be 
in writing or has been registered according to the law in force for 
the time being as to the registration of documents. 

Proviso (5 ),—Any usage or custom by which incidents not 
ex})res8ly mentioned in any contract are usually annexed to con¬ 
tracts of that description, may be proved; Provided that the 
annexing of such incident would not be repngnant to, Or incon¬ 
sistent with, the express terms of the contract. '4^ 

Proviso t6).—Any fact may be proved which show# in what 
manner the language of a docnment is related to existing facts, 

Illmtrations. 


(a.) A policy of insurance is effected on goods “in ships from Calcutta 
to London.” The goods are shipped in a particular ship which is lost. 
The fact that that particular ship was orally excepted from the policy, can¬ 
not be proTed. 

. {b.j A agrees absolutely in writing to pay B Bs. 1,000 on the first iBIarch 

18T3f The fact that, at the same time an oral agreement was made that the 
money should not be paid till the thirty-first Mai’ch, cannot be proved. 

(c.) An estate called * the Bampur tea estate’ is sold by a deed which 
eontains a. map of the property sold. The fact that land not included in 
ihe map had always been regarded as part of the estate and was meant to 
po^ by the deed, cannot be proved. 

{a,} A enters into a written contract with B to work certain mines, the' 
property of B, upon certain terms. A was induced to do so by a misrepre^n- 
tation of B’s as to their value. This fact may be proved. 

(e.) A institutes a suit against B for the specific performance of a 
contract, and also prays that the contract may be reformed as to pne of its 
provirions, as that provision was inserfed in it by mistake. A may prove that 
such a mistake was made as would by law entitle him to have the contract 
reformed; 


{/.) A orders goods of B by a letter in which nothing is said as to the 
tjime of payment, and accepts the goods on delivery. B sues A for the 
price. A may show that the goods were supplied on credit for a term still 
unricf^d. 

(g.) A sells B a horiMa and verbally warrants him sound.,., A gives B a 
paper ip these words: * Bought ff A a horse f(Pf B8. 600,’ B mm proved 
verbal wajranty. ^ 

(k) A hires lodgings of B, and gives B a catd oh^hich Mteii" 
‘ Booms, Bs. m a m(^/ A ma| prove a verbal agreement thai tb^ twma 
WWe to inelude partiri board. 

A hires lodgings of B, for a year, and a regularly 
dr^n up by ah attmiiey, isma^ hetweeh them. It 


ft*,**^^ 


ha the 8hb- 


jwiof A w not prove Mt board was k«ptd€d m.ilB terms ^Bally. 

}:^4- A Applies to B for R d^t d^ the 

money. B kee^ the receipt cmd (loeB not s^d the mouey; In a suit for ilie 
'amount,.Amay'.prove'thi£ •/ y ' 

A and B malee, a (xs^AOt' in writl^ to i: ^ eieot hpen ^ 
hai^ningof a chrtain col!d;ing^(|jy. The wriring is left 
A hpon it.* A may shhw the circumstances under Which it wai 
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The word in italies in proviso (1) was substituted for “of ” by «. S of Act XVlIi 
of 1872. 

If any student is ourious to ascertain the oltanges in the Jaw of 

donee by wis sectioii, he is referred to the foUowir^ deciaions:—5 W. R, F. 0., 
68 } 6 W, R, 111 ; 7 W. R, 884 ; 8 W. R., 339 ; 0 W. li, 261; 11 W. R, m i H 
W. R, S19 ; 18 W. R, 256 ; and 19 W. R, 333. 

The following are the deefsiotis upon this section. 

Under i^is section, no oral evidence of any oral agreement is admissible to 
vary ..the terms of a kohaJta, which is on the face of it an unconditional sale. 
Ram Doalal Sen *>. Radka Nath Sen (28 W. R,1C7). 

Banapa ahdShetapa owed Venkan BhatKs. 1000. Haridas, the plaintiff gundar- 
dass 8 bVotiier, agreed to pay that sum to Venkan Bhat. Banapa and Shetapa execu¬ 
ted a deed of sale of their property (mentioned therein) in favour of Haridas' 
in lieu of the sum of Rb 1000 ; which they thus owed him, and gave him possession 
of the pro|)erty. After Haridas's death his brother sued for possession and tho 
defendants set up a contemporaneous oral agreement that they were to repay to 
Haridas that sum with Rs. 80 for his trouble, by yearly instalments of Rs. 125, 
and t-hAt they passed the deed of sale as a security for the repayment of the said 
amount of wMch they had already repaid Rs 821 and had to pay only the balance, 
remiuplng due ; and that, under these circumstances, the deed must not be condor 
derea as a sale but merely as a security for the rei>ayment of money. It was kdd 
in gpeclal Am)eal that, as the alleged agr eement was wholly inconsistent V^fh 
terms of the deed of sale, evidence to prove such i^eement was excluded by this 
section. Banarta and another v$. Sufidar Das Jagjivan Dm (I. L. K., I'Bom., 
833). 

This section prevents the admission of oral evidence for the purpose of con¬ 
tradicting or varying the terms of a contract, but does not prevent a party to a 
contract from showing that there was nO consideration, or that the consideration 
was di8(breut from that describotl in the contract. Where, therefore, a deed of sale 
described the consideration to be Rs 100 in ready cash received, but the evidence 
showed that the consideration was an old bond for Rs 63-12-0 arid Rs 36-4-0 
cash, Jield that there was no real variance between the statement in the deed! 
and fhe evidence as to consideration, having regard to the fact that it is custo¬ 
mary in India, when a bond is given wholly or partially in consideralion of an' 
existing debt, to desci'ibe tiie consideration as being “ready money received’*, 
Hu^Tume:1m.nd v. NimlaUil. L. R, 3 Bom., 159). 

Evidence cannot be admitted to prove a contemporaneous oral stipulation varying, 
adding to Or subtracting from the terms of a written contract. . Evidence of the a(^ 
and conduct of the parties to a written contract is not admissible if tendered solely 
in support of an oral stipulation ^'arying its terms- Daiptodee Paik v, 

T^rMar and ofAerc (I. L. R, 5 CaL, 300 : 4 C.L, R, 419), 

The cate of Jkths&u pahshman v. Govinda Kanft and anothcTt (I. L. R, Bonj., 
^94 Vwhidh wasd^tiidded MeMft, J., is Interesting. The facts were the foiloiK&g' 
toie Plaini^sued ^^|•e 90 Yer possession of two houses and some lands which h« almged 
Defendwts Nos. I'i^d2, had sold and conteyed to him by a d^d of wile dated the 
l6th Atig^ 1874, but some of which lie alleged they had sold to Uefendfm^ Nos. 3 

^ Nos, I and 2 contended {inter alia) that the Plaintiff had inductsJ 

them to execute the: deed of sale; that the original undesrstirnding between the 
Plain^apd themselyes was thafe.the Plaiutiff should hold the propet^es as secuJ^w ' 
for the sums advanced by him Aod, that the plaintift g^e a writ^n a^reemdht 
defendants by which he undertook to pay to the defendantjs Rk 2^ a 
the event of his failing to observe the agreem 0 ^» that in pursuance of 

S{|i|, tmder^;^ag and a^preement, the pla^^ did not take possession of any p4rt of 
m ®l June 1876, wh^ iujeount was made up between tSean 

and psln^, and, in accordance tritii the settlement tiien anwe4a|^h$ B^4 
defendsnte made over .to. the plaintiff temporary possesion of certain,^ 
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ia lull saiisfactiott of the balance due to the plamtiff. 

DefenduitB Nos. 3 and 4 set up their ownership. 

The counter-agreement set up by the defendants being unregistered wais inad* 
tnifisible in eTidence. 

The cases of Banapa v. Smdar Das and Daimodee. Paik v. Kaim Taridar 
before mentioned were cited in the course of aigument. Melvill, J,, held that a party, 
whether plaintiff or defendant, who sets up a contemporaneous oral agreement as show¬ 
ing that an apparent sale was really a mortgage, sliould not l)e permitted to start his 
case by offering dii’eot jmrol evidence of such oral agreement; but if it appear, clearly 
and unmistakeably, from the conduct of the jrarties, that the transaction has been 
treated by them as a mortgage, the Court will give effect to it as a mortgage and not as 
a sale, and therefore if it be necessary tti ascertain wliat were the terms of the 
mortgage, the Court will for that purpose allow parol evidence to be given of the origi¬ 
nal oral agreement. 

Daimodee Paik r. Kaim Taridar (cited above) dissented from and the F. B, 
ruling in 5 W. R., 68 followed. 

Although parol evidence will not be admitted to prove directly that 
mmultaneously with the execution of a deed of sale there was an oral agreement by 
way of defeasance, yet the Court will look to the subsequent conduct of the parties 
and if it clearly appears from such conduct that the apparent vendee treat^ the 
transaction as one of mortgage, the Court Avill give effect to it as a mortgage and 
nothing more. 

It is a mistake to reject evidence of the conduct of parties to a widtten contract 
on the ground that it is oidy an indication of an unexpressed imwritten contract 
between them. Conduct is, no doubt, evidence of the agreement out of which it 
arose ; but it may Ije verj' much more. In many cases it may amount to an estoppeL 
In such a case it is clear that evidence of conduct would be strictly admissible under 
Sec. 115 and even when wjnduct falls short of a legal e3topx>el, there is nothing in the 
Evidence Act which prevents it from lieing taken into consideration. 

Courts of Equity in England will always allow a party (whether plaintiff or de¬ 
fendant) to show that an assignment of an estate, which is, on the face of it, an 
absolute conveyance, was intended to be nothing more than a security for debt, and 
they will not only look to the conduct of the parties, but jnuU admit mere parol evi¬ 
dence to show or explain the real intention and purpose of the parties at the time. 
The exercise of this remedial jurisdiction is justified on two grounds vix. part- 
performance and fraud. 

The Courts in India are not precluded by the Indian Evidence Act from exercising 
a Bimilar jurisdiction. The rule, of estoppel, as laid down in section 115, covert the 
whole ground covered by the theory of part-performance. That section does not say 
that, in order to constitute an estoppel) the acts, which a person has been induced to do, 
must have been prejudicial to his own interest. The terms are sufficiently wide to 
meet the case of a grantor who has simply been allowed to remain in possesion, on the 
understanding and bdief tliat the transaction was one of mortgage and thus every 
instance of what the English Courts call part-performance woulc^be brought within 
the In^Um rule of estoppel. But the ground upon which this jurisdiction of the 
CouHs in India may, most saftffy, lie rested, is the obligation whibh lies on them to 
prevent fnmd. The Courts will not allow a role or even a statute, wluoh pas^ 
to suppress fraud, to be the most effectual encou^^ement to it, an4 |u 

England, the Courts, for the purpose of preventing finaud, l^ve eyfp'in ^K>me 
aside the common law rules of evidence and the Statute of The Courts, in 

India have the same justification Hn dealing similarly with thp obstacles intStposed 
by the Inditm Evidence Act. Ip thus modifying fhe rules :^d down by this section 
irtd the precMing one, Courts will not be acting in oppodtion to the intenth>n of 
the Legislature, which by enacting tlm provisions of s. 26 cl. (c) of the Specific Relief 
4 Ilc^ an intenrion to the rules of the Indian Evidence Act soM to biii^ 

tetO conformitypij^icejif the English Courts of Cbmicery. ’ 

Section.''tneBpecilc.Itl^ef ,Act is w follows '■ 

“Where a ph^tiff seeks 8p|Mcperfo;rnMmce of a contract in w 

the defendant sets nm a varlati^, the plsintiffi obtain the V»p*fOi:tniuiee 

sou^i^ ex^pt yrith the variation |o set up, m the following eases (i/n^ 
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(<) where the defendant, knowing the terms of the contract and und^sttua^g its 
effect, has entered into it relying upon some miiB’epresentaiaon by the pl^tmor 
upon some stipulation on theplaiMiff's part^ which adds to the contrcust, but which he 
reuses tofu^l. 

The words in italics Pontifex, J. J., in the case of CtiUs v. Brown (I .L. ,R., d Ced., 
3S6), understood to mean some condition in favour of the defendant agreed to by the 
plaintiff which he refuses to fulfil. 

In the case of HosIm Khand v. JMia Premaji, printed in the foot note (I. Ia 
B., 4 Bom., 609). Westropp, C. J., and Melvill, J., held, “ In such cases as the 
present, where one party alleges a transaction to be a mortgage and the other 
alleges it to be a sale the question which presents itself for consideration is, whether 
or not there continued to be a debt from the latter to the former.” 

The case of Cutts v. Brown, to wliich passing allusion has already been made, 
should be read side by side with the foregoing decisions of the Bombay High Court. 
In that case the plainfiffs sued for specific pexformanco of an agreement in vmting, 
which set forth, inter alia, that the defendants had agi’eed to sell,&c., “under certain 
conditions as agreed upon.” Only one defendant appeared and stated that he and 
his wife had agreed to sell the share in the house to the plaintiffs subject to certain 
terms and conditions as agreed to l>etween them for the sum of Rs. 6200. Those 
terms were that upon the execution of the conveyance of the share by the defendants 
in favour of the plaintiffs, the plaintifls should execute a lease of the share in 
favour of the defendants for the period of three years at the yearly rent 
of Rs, 720 ; that the defendants should remain in occupation of the share for the 
period mentioned ; and that, at the expiration thereof, the plaintiffs should sell back 
the share to the defendants for the same sum of Rs. 6,200, if they wished them to 
do so. The reason, why these conditions were agreed upon, was the first defendant 
stated that he and his wife had no intention to sell the share, but only to mortgage 
it; that they were advised that they had no power to mortgage ; and that therefore 
the sale, lease and repurchase were arranged. He also stated the agreement to sell the 
ope fourth share for Rs, 6000 and that the terms and conditions mentioned had not 
been performed and contended that the plaintiffs were not entitled to specific perfor¬ 
mance of the agreement without themselves carrying out their part of the contract, 
Held that parol evidence was admissible to show what was meant by the clause 
“ certain conditions as agreed upon ” Pontifex, held that the agreement set up in the 
written statement fell within proviso (1) of this section. For if the plaintiffs really 
agreed verbally to the conditions alleged by the defendants it would be a fraud on 
their part to insist on performance of the written agreement without at the same 
time securing to the defendants the performance of the other conditions which they 
had promised. He also thought that, according to the authorities, the agreement 
set up in the written statement fell within proviso (2) of this section ; that, if true, 
the oral agreements alleged are separate to aud not inconsistent with the terms of 
the written agreement, just in the same way, as he thought, it would be still open to 

S rove that what is ostensibly a conveyance was in fact intended to be a mortgage. 

[oreover it is of the essence of specific performance that, except under special cir¬ 
cumstances, part only of an agreement ought not to be decreed to be performed. The 
17th section of ttie Specific Relief Act recognised this principle ; and the 22nd section 
gives the Conrt complete discretion. Indeed the 26th section of that Act was in his 
opinion enacted to meet this very case, which, as he read it, fell within Cl. (c) of that 
snetion. Garth, C, J., held that the defendant ought to be allowed to show if he can 
that the words in the contract “ under certivin conditions ” refer to conditions out¬ 
side contract, and not to those contained in it. There was nothing in the con¬ 
tract itself to show that the conditions so referred to are those which are mentioned 
in it, and if the conditions were in fact made orally and the contract was expressly 
*made subject to those conditions, it seemed clear to him that they were not incoDi- 
sistent with it. It was not necessary that the whole agreement should be in writing; 
aud if, upon the face of that pwt of it which was in writing, it appeared that there 
were other conditions, oral or otherwise, which go to make up the entire coatbaot^ 
there is no reason why those conditions if made orally should, not be orally proved, 
.’^he rule laid down in this section applies only whore, upon the face of Witten 
contract appears to contain the whole contract. Ho agreed with Pontiff ilwify': 
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«. M pi the S{$e<!ific Relief Act Was Intended to {Provide for Jiist fiuoh ft MM as tine 
presetit. He thought that |nPDvi*o (1) of this section was not intended to apply to a ease 
Where the contract itself being ridi<!, one of the parties wish6<l to triake an Itdpropet 
use of it ; and lastly that proviso (2) of this section did not apply to this case, oeMiBSe 
the additional terms did vary and were inconsistent with the principal contract. 

S. 17 of tile Specific Relief Act enacts " The Court shall not direct the specific 
performance of a part of a contract except in cases coming under One or other of 
the three last preceding sections’* (14,16, and 16). 

S. 22 of the Specific Relief Act gives the Court a discretion (sound and resMli* 
ahl^, guided by judicial principles and capable of correction by a Court of Appeal) 
not to decree specifiic porformauco in the cases following. 

I. ^ Where the circumstances under which the contract is made are Sudi as to give 
the plaintiff an unfair advantage over the defendant, though there may be no fraud or 
xniS'represeatatiou on the plaiutifiTs part. 

II. Where the performance of the contract would invcdve some bardtiiip on the 
defendant which he did not foresee, whereas its non-performance would involve no 
such hardship on the plaintiff. 

It also gives the Court a discretion to decree specific performanee 

Where the pkiutiff has done substantial acts or suffered losses in consequenee 
ol a contract capable of specific iierformance. 

Ill the case of Soopronionian Setty and others v. F. W. Hedgers and others (1. L. 
Rk, 6 Gal., 71 ; 4 C. L. R,, 377) Wilson^ J., was inclined to think that cl. 2 of s. 23t) 
of the Contract Act must be read subject to this section of the Evidence Act, and 
^at if, on the face of a wiitten contract, an agent appears to be personally liable, 
he could not escape liability by any disclosure of his principal’s name apart from the 
document. 

In a suit upon a kistbundi bond the defendants pleaded that the debt had been 
liquidated from the usufruct of certain property which, by an oral agreement mitered 
into at the time of the execution of the bond, had bemi assigned by them to 
plaintiffs fer that purpose. The assignment having been proved, the Cooift of first 
instance, without further enquiry dismissed the plaintiff’s suit. The District Judge, 
however, reversed the order of that Court, on the ground that under this section, 
evidence of the alli^ed oral agreement was inadmissible, it being a contempora¬ 
neous agreement, varying and to some extent contradicting the terms of the 
kistbundi bond. On appeal it was hdd that the allegation of the defendants 
. amounted merely to a plea of payment, and tiiat this section was not a bar to an 
enquiry ae to the foundation of such a plea; and the ease vros accordingly remanded 
fer an enquiry to be made as to whether the whole or any portion of the kistbundi 
money had been liquidated feom the profits ol the lands assigaed. Govin^oshad 
Moy Vhmdhry omd others v, AnWida Chunder Chowdkry <md others (4 C. L. H., 274.) 

Xu a suit upon a bath ohitta the Court having regard to the informal nature of 
the document sued upon, allowed evidence to be given of a verbal agreement to 
ri^ay the amount acknowledge with interest, no mention having hean made w to 
interest in the hath chitta itself. Umah Chmdtr Bamm v, Mohv» Jhs 

tX L. R., 301.) 

In the years 1870 and 1378 A drew certain HRs of exeange upon B, whioh 
were accepted by B, fer the accoquBodation of A, and endorsed by A to the Bonk 
of Bengal. In May 1870, A by letter agreed to execute a mortgage d a 
portion of his property, consisting of a share in a Privy Counoil decree, to B ; asid 
m the interval to hold such property at the disposal of B, his miocsesors and asitigttk 
In tbe month of June 1870, A became unable to meet his hahffities, ahd, in the 
mon^ of August following, exeebted a conveyanee all hts properiy tq tiie Ofifieial 
Trustee ttpon trust fer the ben^t of A’s creditors. The Bai^ assented to and 
esechted, this deed after it had Been ass^ted to and aseentad by mmo of the bfchhr 
cre^ton}. T$e deed did not coniiain compq^tton with or reWe 1^ the 
tqrs, nor any c^yqnnnt on their flirt not to b«» A. In a snit by the liefest B 
M heid th4 B wai hot precluded by the pmTiska»^^ 

q| tise thilseqtbii ftmn phmding that he woe an eheOinmedit^ 

V MvPogmPl The Btt^^ Bmgvd (1, I* E., 8 CkA, I7A) 
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M, the manager of an Indigo Concern appointed under b. ^48, VItt dl 
by a deed dated the 3st February 1878, in which, the owners of the GhhObrn 
joined, which Was duly registered and made with the Court's sanction, mbid- 
gaged the concern, and pledged . and aasigned the season’s crop to A and B, who 
were pardanashins to secure repayment of a large sum of money, consisting partly 
of the balance of previous loans from the husband of A and B, and partly of a hew 
loan to the extent of what was described in the deed as the estimated outlay of the 
season. The deed provided that A and B should have a first charge on the Indigo 
to be manufactured in tlie season in resjiect of the moneys secured thereby ; that 
the Indigo should be sold subject to A’s and B’s direction ; that, until the debt was 
paid, M should have no power to transfer, sell or mortgage the properties thereby 
mortgaged, pledged and assigned, or in way to deal with the sale proceeds of the 
manufactured indigo ; and that A and B should have full power to arrange for the 
appointment and dismissal of the servants of the concern, and for its better manage¬ 
ment. Previously to this, namely in October 1872, M bad, in pursuance of Ms letter 
of appointment, filed an estimate for the season’s outlay, largely exceeding the suni' 
mentioned iii the deed as the estimated outlay, and alleged that, at the time of 
executing the mortgage deed, he bad informed C, who was the general manager of 
A and B, and, as such was the only medium of communication between M and 
A and B, that further advances would be iicces.sary. According to M’s account, C 
told him that A and B^were unable to make further advances and that he could, if 
they were needed, obtain them on the usual terms from the plaintiffs, who were 
indigo-brokers. In previous years, duriug the lifetime of the husband of A and B, 
who had held similar mortgages of the concern and of the crop in those years to 
secure advances made by him, such advances had, with the mortgagee’s knowledge, 
been supplemented by loans obtained from the plaintiffs on the security of a first 
charge upon the crop to the extent of such loans. And it was alleged by H that it 
was, upon the understanding that the same course was to be followed in the present 
instance, that the mortgage deed to A and B was executed. 

• The moneys advanced by the latter were wholly expended by April, when 
without communicating with A and B, and with only the verbal sanctions of the 
Court, applied to the pbuutiffa for money, and on the 26th ’April, the plain^ffs 
wrote to M, that they would make advances to the extent of Es. 60,000 upon his 
assigning to them and giving them a first charge on the first 250 maunds of indigo 
to be manufactured in the season, and they enclosed a form of assignment for M'is, 
signature, w'hich he duly sfgned and returned to the plaintiffs on the Srd May. Ih 
September and October, M obtained further advances from the plaintiffs in respect ctf 
other indigo, giving them similar letters of assignment, of the moneys thus advanced 
by the plaintiffs Ks, 6,000 was paid to C for A and B, by a bill drawn upon the 
plaintiffs, about Ks. 7,000 was applied towards the expenditure of tlie follovridg 
season, and the remainder was applied in the production of the then season’s indigo, 
and M stated that without it he could not have manuftvctured any indigo wiiatever 
that season. The indigp, when manufactured, ivas claimed by A and B under their 
mortgage, and fchfiir claim being resisted by M, who set up against them the plaintiff*8 
rights under the lettem of assignment, A and B brought a suit to enforce the pto- 
visions of their mortgage deed. In this suit the indigo was attached before judgment 
and sent to Calcutta xor sale. The plaintiffs now sued A, B and M and the holders of 
the sale proceeds to establish their first charge iii respect of their advances to M upon 
860 majiuds of the indigo on the strength of their letters of assignment, Bdd pet 
Chirik, 0. Phear and Macpkersm, J. 7., that the alleged oral agreement between 
C and M ae to obtaining loans, if necessary, from tlie plaintiffs and giving thetxi A 
first charge on the season’s Indigo in respect of such loans v^as in direct contratea- 
thyn and defeasance of the mortgage deed to A and B, and Wi^, therefore, inadmia- 
sible in evidence under this section., Moran and oth&'s v. MiUu JSihe^ and o$tdi% 
(I. L. E, 2 Cal, 68).- 

jpiaintiff having sued for arrears of rent payable under a kabuliat in ti# 

a share of four tillages, the defendant pleaded that he had been put in powemdh rtf 
one only of 1^© four leased to him and that, therefore, he was not liabJe^o,t3^ 
dlaim. Parol etidenhe waS admitted to show that, at the time th$ 
granted, it had been agreed between the plaintiff and defendant, the tiUe df tlto fdz&er 
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under dispute, that the whole rent payable under the kabuliat should be pay¬ 
able in respect of such of the villages as should actually come into the defendant’s 
possession. Hdd that such parol evidence was rightly admitted under provisoes (2) 
and (S) of this section, there being no stipulation in the lease that the defendant 
should only pay rent on being put completely into possession, and that, although 
payment of rent is not ordinarily enforced unless the lessor puts the lessee into 
possession, it was quite competent to the parties to waive snch privilege RamJcishore 
Loll V. Nundram (4 C. L. R., 100). 

It was agreed between the Bank of Bengal at Calcutta and Cohen & Co., who 
carried on business there, that the Branch of the Bank at Cawnpore should discount 
bills to a certain extent drawn by A. M. Cohen, who carried on business at Calcutta 
on C^hen & Co. against goods to be consigned by rail to Cohen ib Co., and the railway 
receipts fur such consignments should be forwarded to Cohen & Co. through the 
Cawnpore Branch of the Bank. A, M. Cohen accordingly drew a bill on C & Co. 
payable 21 days after date, which the Cawnpore Branch of the Bank discounted, 
receiving the railway receipt for certain goods consigned to C. and Co. C. & Oo., 
having accepted this bill, the Bank handed over the railway receipt to them. In a 
suit by the Bank against Cohen, on the bill, the latter set up as a defence that the 
bill had been discounted by the Bank on the oral understanding that the railway 
receipt was not to be transferred to C. & Co. until they had paid the amount of the 
bill and that the Bank had, by the breach of this condition, determined the defen¬ 
dant’s liability, lldd by Straight, /., {Spanhie, /., dissenting) that evidence of this 
or^ understanding was not admissible even under proviso (3) of this section. Cohen 
V. Bmh of Bengal (I. L. R., 2 All, 698). 

In a suit to recover the balance of the purchase money of certain property sold 
by the plaintiff and made over to the defendants, such balance being secured by 
a kistibundi, by which it was agreed that on default being made in the payment 
of any one instalment the whole amount should become due, the defendant pleaded 
in defence that, at the time of making the kistibundi, a verbal agreement was enter¬ 
ed into with the plaintiff, to the effect that the obligation to pay the instalments 
should not^be put into force until the plaintiff had paid a third party a debt charged 
on the pro^rty con\'eyed, which debt was unpaid at the time of the bringing of this 
suit, ffeld that oral evidence of such agreement was not admissible under proviso 
(3) of this section; that proriso being intended to introduce the rule of English law 
that until the conditiou precedent is performed, and the contract made binding 
there is, in fact, no binding written agreement at all—and therefore not applicable 
to a case where the written agreement had been actually performed to a large extent 
Mdd also, that the true meaning of the words “any obligation, ”in the proviso in 
question, is any obligation whatever under the contract and not some particular 
obligation which the contract may contain. Jugtanund JUisaer v. Nerghan Singh 
and another (I. L. R., 6 Cal, 433; 7 C. L. R., 847). 

A, by a deed of sale absolute on its face, transferred certain land to B for the' 
sum of Rs. 879. A alleged that, at the time the transaction was entered into, it was 
understood and orally agreed that the sale was merely by way of security for the 
payment of Rs. 400 due to a third party, C,, under a compromise made by A with C 
for the satisfaction of a decree for Rs. 882, which the latter held against A ; and that 
it was, at th<^ same time, orally agreed between A and B that on the payment of the 
money by A to C, the deed of sale should be delivered to A. Subsequently A brought 
a suit against B for the return of the kubala alleging that the whole of the money had 
been paid to C. Held that provisos (3) and (4) of section prevented the admission of 
evidence of the oral agreement to contradict the deed of sale which had admittedly 
been contemporaneous. Mamdoyed Bajpie v. Heera Lodi Pa/ray (3 C. L. E., 386). 

In Um^fned Motiram, v, Davu bin Bhondiba (I. L. R., 2 Bom., 647) the facts 
were as follows r D sold a house to P and executed a deed of conv^anoo which 
was duly rei^llStered. The purchase n^ey was never paid by P, whocon- 
a^uenily nsvSr obtained possessic^. Snortly after the conveyance had been xegis- 
iei^j P lA D with tl^ endorsement therepn to the effect that it 7m 

retum^’^HaBe P wSs unable to '^y the purchase money. The right Ut^e and in- 
teirest P in house were Bubse(|uently attached and sold under a deome obtained , 
hjjf'' the phdntiff whQ| became the purchaser and sued D for possession. 
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It was hdd (inter alia) that the endorsement on the conveyance could not affect the 
property ; that the conveyance, by D to P having been registered, no agreement to 
rescind it could be proved under proviso (4) of this section. 

A registered lease, renewable at the former rent, at the expiration of the period 
fixed thereby, having been granted, it appeared that the lessors were entitled to a 
six annas share only, instead of to the whole property leased. It was alleged by the 
lessee that it was then verbally arranged that the rent should be reduced in propor¬ 
tion to the interest of the lessors. On the expiration of the term the lessee sued, for 
specific performance of the contract, as modified, for renewal of the lease of the six 
annas. Ileld that evidence of the parol variation of the contract was not admissible 
under proviso (4) of the section, and that the plaintiff was not entitled to the relief 
sought. Dwarka Naih Chattopadkya and another v. Bhogohan Panda and others 
(7 C. L. R., 577.) 

The obligors of a bond for the payment of money, describing themselves as “Sons 
of R Zemindar and pattidar, resident of Monza S,*’ hypothecated as collateral security 
for such payment “ their one biswa five biswansi share.” Held, in a suit on the bond 
to enforce a charge on the one biswa five biswansi share of the obligors in Mouza S, 
that, under proviso (6) of this section and section 96 post, evidence might be giyen 
to show that the obligors hypothecated by the bond their share in Mouza S, 
JtamlaU v. Harrison (I. L. R., 2 All., 832.) 


Exclusion of evid¬ 
ence to explain or 
amend ambiguous do¬ 
cument. 


93. When the language used in a do¬ 
cument is, on its face ambiguous or defective 
evidence may not be given of facts which would 
show its meaniog or supply its defects. 


Illustrations, 

(a.) A agrees, in writing, to sell a horse to B for Rs. 1000, or Rs. 1,600 
* Evidence cannot be given to show which price was to be given. 

(&.) A deed contains blanks. Evidence cannot be given of facts which 
would show how they were meant to be- filled. 


Notes. 

Under the- Contract Act, s, 29, an agreement is void if its meaning is not certain 
and under this section of the Evidence Act, where the language of a deed is on its 
face, ambiguous or defective, no evidence can be given to make it certain. BeqjU v. 
Pitamhar (I. L. R., I. All. 275.) 

94. When language used in a document 
is plain in itself, and when it applies accurate¬ 
ly to existing facts, evidence may not be given 
to show that it was not meant to apply to such 
facts. 

Illustrations. 

A sells to B, by deed, an estate at Rampur containing 100 bighas. A 
has an estate at Rampur containing 100 bighas. Evidence may not be given 
of the fact that the estate meant to be sold was cue situated at a difiEerent 
place and of a different size. 

Brito® M to do. . , 95., When l^page used in a document 

cumeit unmeaning in IS plain in itseit, but IS unmeaning in refer-? 
reference to existiug ence to existing facts, evidence may be given 

to show that it was used in a peoulia? s^se. 


Exclusion of evid¬ 
ence against applica¬ 
tion of document to 
existing facts. 
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Illustrations. 

A sells to B, by deed, my house in Calcutta. A had no house in Calcutta 
hut it appears that he had a house at Howrah, of which B had been in 
possession since the execution of the deed. 

These facts may be proved to show that the deed i elates to the house 

ftt Howrah. 

Notes. 

Where the widow of a certain person, who?© share in an estate had been sold 
in execution of a decree and purchased by the dccieeholdei, sought to guard the shate 
from the effects of the sale by pleadiuj'^/6?/i/ th.it the sile ceitihcate did not coirectly 
describe the shaie in suit, and Sicondhj thit her luisbaud’s shtue lud been conveyed 
away to her at a peiiod long auteuoi to the sile and the Lower Court ruled that the 
sale certificate was inoper.itive, paitly bocausD m peiiuitting it to be inaccurately 
framed, the decreeholdei miy have intend od to dc il liauduleutly, and partly because 
extraneous evideuce of the sale could not be leteived Ildd by the High Couit 
that though the establitshiuent of fi and on the part of the decreeholdei would pre¬ 
vent his lecovenng anything, the oxisteuce of fiaud in his dealings had not ^en 
found as a fact lu this case .n d could not be assumed, aud that vhere a sale cer¬ 
tificate was accurate as to any part of the deaciiption of the subject of sale, and could 
be used to identify it, with the assist nice ot {xtiiuoous evidence, such evidence 
could be received undei this section to show h it m is intended to be dealt with. 
Mtusamat Maleeban and othci ? i Mw^-^nmof linsmia and others (25 W, 11, 401). 

See also the case jKarrilo// 1 - Harnson {I L li, 2 .ill, 832) cited under s. 92 
(ante p. 79). 


96. When the facts aio such that the language used might 
Evidence as to ap- 


plication of language 
which can apply to 
one only of several 
persons. 


not have been meant to apply to more than one, 
of several persons or things, evidence may be 
given of facts which show which of those 
persons or things it was intended to apply to. 


Illustrations 

(a.) A agrees to sell to B, for 1,000 my white horse. A has two 
white horses. Evidence m.ay bo given of facts which show W'hioh of them 
was meant. 

(b.y A agrees to accompany B to TIai larabnd. Evidence misy be given 
of tacts showing whtthei Haulaiabad m tlie JDokkhan or Uaidarahad in 
Sindh was meant. 

Evidence as to ap¬ 
plication of language 
to one of two sets of 
facts to neither of 
which the whole cor¬ 
rectly aj^Uea 

Illvbstration. 


97. When the language used applies 
partly to one set of existing facts, and partly to 
another set of existing facts, but the whole of it 
does uo^ apply coriectly to either, evidence may 
be given to siiow to which of the two it waa 
meant ^ apply. 


A agre0« to sell to B my landfat X, m the occupation of Y. A has 
laud at X, hWfc ind in the (iccunatiou ot Y", ani he has land in th© oeouba*- 
itoh Y, tmt it is not at X. pvidenoe may be given of facts showing which 
he niaiitii# i 
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98. Evidence may be given to show the meaning of flegible 
Evidence as tomean- commonly intelligible cha tacters, of 

ing of illegible cha- foreign, obsolete, teehnical, local, and provincial 
racters, &. expressions, of abbreviations and of words used 

in a peculiar sense. 

llluairaiiona, 

A, a sculptos', agrees to sell to B, “ all my raods.'’ A baa both models aud 
rDOdelliiig tools. Evidence may be given to show which he meant to sell. 

Notes. 


In a suit to recover possession of immoveable property under a grant from the 
Ilajali of P, on the ground that tho grant was prior in time to the grant from the 
same grantor, under which the defeudants professed to hold, it was found that tho 
plaintiffs’ gi'aut was dated “ 25 Falgoou iu the year 16.” 

Hdd, that the meaning of the words “ in the year 16 might be shown by 
reference to another grant signed by the same person from which it appeared that 
the yeai- 37” meant the 87th year of the Uajah of P, and that it corresponded with 
1186 B, S. EqitiuMe Vool Company Ld. v. Gonesh Chunder Banerjee and amGum' (9 
C. L. R., 276.) 

Who may give evi- , 89- I*®"™® “>•« tO 

dence of agreement docuiiieiil, or tlieic rcpivsciitatives in interest, 
varying terms of do- may give evidence of any facts tending to show 
cumeat. Contemporaneous agreement varying the 

terms of the document. 

Illustrations, 

A and B make a contract in writing that B .shall sell A certain coitbu 
to be paid for on delivery. At the same time they make an oral agreement, 
that three months’ credit shall i»e given to A. This could not be .shown as 
between A and B, but it might be shown by G, if it affected liis interests. 

Saving of p,-ovi*D, , Nothiiia in this chapter contained 

of Indian Succession shall be taken to aftect any of the provisions of 
Act relating to wills, ^ho Indian Succession Act (X of 18()5) as to 
the construction of wills. 

Note. 

The provisions as to the construction of wills will be fouud in Part XJ (sections 
61 to 98 botlx inclusive). 


PAKT III. 

Production and Effect of Evidence. 


CHAPTER VII. 

Of the Burden of Proof. 

101.* Whoever desires any Court to give judgment as to 
Burdarof ^roof. legal "ght or liability dependent oa the 

existence of facts which he assertai'^’inust prove 
that those facts exist. - 
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When a person is bound to prove the existence of any fact, 
it is said that the burden of proof lies on that person. 

Illustrations. 

(a.) A desires a Court to give judgment that B shall be punished for 
a crime which A says B has committed. 

A must prove that B has committed the crime. 

(d.) A desires H Court to give judgmeut tiiat he is entitled to certain 
land in the possession of B, by reason of facts whicli he asserts and which B 
denies, to be true. 

A must prove the existence of those facts. 

Kotcs. 

In 1862 plaintiftgot a decree in a resumption suit against defendant’s predecessor, 
declaring bis right to assess certain lands. 

In 1874 he brought a suit for assessment of the same lands, and, the question of 
jurisdiction having been raised, one of the issues framed was, “ Whether the resumed 
lakhiraj was of date anterior to the permanent settlement.” Udd, that it did not 
lie on the plaiatifiF to show that the Civil Court had jurisdiction to entertain the suit, 
by proving that the grant had been made since the permanent settlement ; but that 
it lay on the defendant to show that it had not, because (1) the affirmative of the 
issue was asserted by the defeudant"an(l because (2) the terms of the lakhiraj grant 
under which the defendant claimed would be more within his knowledge than within 
that of the plaintiff. 

In such cases, if any presumption were to be made as regards jurisdiction, it 
would be in favour of the ordinary and general tribunals of the country, to the exclu¬ 
sion of any special j urisdiction to be exercised under a particular Statute by the 
Collector. Hira Latt Paramanich and others v. Barikunnima Beehee C. E- B-, 596 ; 
J.L.R., 8 Cal., 501). # 

A widow brought a suit claiming adniinistra%n to the estate and jpfects of her 
deceased husband a.s his only le^l personal reprett^;^tive, against a cavlStor claiming 
the whole family property as an undivided second cousin of the deceased, aud*Bole 
, Biuwiving member of the family. The wid&w assertetl'a divisioh aild-that the whole 
property of .|ihe deceased had been self-acquired by his father. Ti»b. Court of ..first 
instance found against division and agaiii>t self-acquisition, laying the burt|l©h of 
proof of each question entirely on the party asserting the facts. On appeal it was cob- 
tended for the appellant (the plaintifi) that the onus on plaintiff w'i\8 sufficiently dis 
charged when it was shown that the two branches of the family were trading 
•Bparately, and that certain items of property were acquired in the names of mem¬ 
bers of the branch: of the family to which plaintiff’s husband belonged j that then it 
rested with the other side to show that there were joint funds fibm which the pur¬ 
chases could have been made. 

Jffeld, in accordance with the view of the J udicial Committee of the Privy 
Council in Bhurm Das Pandey Mussatnat Soondri Bibiah (3 Moo, I. A,, 229 ; 6 
W. R. P. C., 39) and the observations of Ooueh, C. in 2'aruck Chunder Totadar v, 
Joo^tdeer Chunder Koondt^ (IS W. ll., 178^ that such a contention could not be 
maintaioed. VidamUiv, Narayc^, (I. L. ft., 2 Mad., 19). 

Itt a suit to recover arrears qflrent under a ^buliafc, the defendant who had paid 
rent for upwahis of 4 or 5 yearsfpleaded that he had obtained possession of portion 
only of the lands demissfl. ffMytb&t the onus was upon the defendant. 
Me^^M<^^rj«v,Sridh'urBebkrhattah:ilQC.L.li:, 555.) , . 

proof in a suit or proceeding lieia od 
burden IHat pfirBon who would fail if no ^deDoe 
of proff iwfc at all f'ere given-on either side. ; 
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Illustrations. 

(a.) A fcues B for land of which B is in possession, and which, as A 
asserts, was left to A by the will of 0, IVs father, 

If no evidence were given on either si le, B would be entitled to retain 
his possohsion. 

Theieforo the burden of proof is on A. 

(h ) A sues B for money due op a bond. 

The oxofutiou of the bond is admitted, but B says that it was obtained 
by fraud, which A denies. 

Tf no evidence were given on either side, A would succeed, as the bond 
is not disputed and the frriud is not proved. 

Therefore the burden of proof is on B. 

103. Tlio burden of proof ns to any particular fact lies ou 
Bui Jon of pi oof as pel Son who wishes the Court to behove in 

to particular fact, its existence, uiiless it is provided by any law 
that the proof of that fact shall lie on any particular person. 

Illustration. 

A prosecutes B for theft, and wishes the Court to believe that B admit¬ 
ted the theft to C\ A must piovo the admission. 

li wishes tlie Com t to believe that, at the time in question, he was 
eCewhere. lie must prove it. 

Note. 

See first case quoted in notes to s. 101 (ante p. 82,) 

Burden of prmiog 104. Tbo burden of proving any fact 

fact to be gi'oved to ‘neoessary to bo proved m order to enable any 
makeevidettqo admiB- person to give evidence of any other fact is 

on the person who wishes to give such evi-* 
deuce. 

• Illustrations. 

(а) A wishes to prove a dying declaration by B. A must prove 

death, ,, 

(б) A wishes to prove, by secondary evidence, the contents of a lost 
document. 

A must provpthat the document has been lost. 

106. When a person is accnse>i of any offence, the burden 
Burden of proving P^'^ving the existence of circumstances 
that case of accused bringing the caso within any of the General 
oomes within excep- Exceptions in the Indian Penal Co<ie, or with- 

in any special exception or proviso contained 
in any other part of the same Code, oi in any law defining the 
offence, is upon him, and the Court shall presume the absence of 
such circumstances. 

Illustrations. 

(a.) A, nocused of murder, alleges that, by reason of imsoaadness of 
mind, he did not know the nature of the act. 
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The burden of proof iis on A. 

(b.) A accuse 1 of murder, alleges that, by grave atitd sudden provoca¬ 
tion, he was depiived of the power of self-control. ^ 

The burden of proof is on A. ' 

(c.) Section throe hunilroil an 1 twenty-five of the Indian Penal Code 
provides that wdnevor, except in the case provided for by section three 
hundred and thirty-five, voluntarily cau'sos grievous hurt, shall be subject 
to certain punishments, 

A is charged with voluntarily causing grievous hurt under section three 
hundred and twenty-five. 

The burden of proving the circumstances bringing the case under section 
three hundred and thii’ty-five lies on A. 

JS^otes. 

Uudei the provisions of this section, an answer, setting up the right of private 
defence, must be snppoited by evidence, giving a full and true account of the trans¬ 
action from which the charge against nu accused person arises. No accused person 
can, at the same time, deny committing an act and justify it. The law does not 
admit of justification by putting forward hypvithetical ciaes ; it must be by proof 
of the actual facts. Jamaheer Sirdar and others (1 C. L, ll„ 62.) 

In all criminal c ises tried in the mofiissil it is incumbent on the accused, since 
the passing of this Act, to piovethe existence (if any) of circumstances which biing 
the ojffonce charged within tlie general or B[>ecial provisions contained in any part of 
the Penal Code or in any law defining such oftonce. 

It was considered doubt ul, owing to sections 26 and 27 of Act XVITI of 1862 
remaining unrepealed, which were intended to apply only to the Supreme (now High) 
Courts, whether the provisions of this section applied to the Picsidency Towns. 
Marlehy J., held that although sections 235 and 237 of Act XXV of 1861 had 
been repealed it might still be inferred from illustration (a) s. 439 of Act X of 
1872, that it was unnecessary specifiediy to allege in a charge the absence of all 
general and some at least of the other oxce}>tions mentioned in the Penal Code. 
The ^eration ot the illustration, hoWever, is stric+ly confined to the statement of 
the offence in the charge. Shibo Pt'osad Panda (I. L. R., 4 Cal., 124). 

So much of Act XVIII of 1862 as had not been repealed has been repealed 
by ActX of 1882. 

The fifth paragraph of s. 221 of Act X of 1682 and illustrations (a) and (5) 
should be read along with this section of the Evidence Act. 

“ The fact that the charge is made is equivalent to a statement that every 
legal condition required by law to constitute the offence charged was fulfilled in 
the particular cmie. 


JUmtrationa. 


(a) A is chai'ged with the murder of 13, this is equivalent to a itatsement 
that A’s act fell within the definition of murder given in sections 299 and 300 
of the Indian Penal Code; that it did not fall within any of the general excep¬ 
tions of the same Code ; and that it did not fall within any of the five exceptions 
to B. 300, or that, if it did fall within Exoeptiou 1, one or other of the three 
provisos to that exception applied to it. 

(&.) A is eUaiged, under section 326 of Indian Penal Code with voluntarily 
causing gievous hurt to B, by means of an instrument for sliooting. This is equi¬ 
valent to a statement that the (sse was not provided for bv section 836 of the 
Indian Penal Code, aud that the general exceptions did not apply to it.” 


Buffden of proving 
fact eswcoally within 
kttowiecyga. • 


A. ' 


l06. ^Vhen any fact is especially within 
the kiowledge of any person, the burden of 
provii^ that fact is upon him. 
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Illustrations, 

(a.) When a person does an act with some intention other than that 
which the character and circumstances of the act suggest, the burden of 
proving that intention is upon him. 

(6.) A is charged with travelling on a railway without a ticket. 

The burden of proving that be had a ticket is on iiiin. 


Note, 

See flist case quoted in notes to s. 101 (ante p. 82.) 


Burden of proving 
death of pereon known 
to have been alive 
within thirty years. 


107. When the question is whether a man 
is alive or dead, and it is shown that he was 
alive within thirty years, the burden of proving 
that he is dead is on the person who affirms it. 


108. Provided that when the question is whether a man is 

Burden of proving 


that person is alive 
who lias not been 
heaid of for seven 
years. 


not been hoard of for seven years by those who 
would naturally have heard of him if he had 
been alive, the burden of proving that he ig 
alive is shifted to the person who affirms it. 

Notes. 


The words in italics indicate the changes made in this section by s. 9 of Act 
XVIII of 1872. 

The reversioners next after J to the estate of S deceased sued to avoid an 
alienation of S’s estate affecting their reversionary right made by his widow. J 
*had not been heard of for eight or nine years and there was no proof of his being 
alive. Hdd that liis death might be presumed under the provisions of this section, 
for the purposes of the suit, although, in a suit for the purpose administering the 
estate, the Court might have to ap[)Iy the Hindu law of sucoession prescribed when 
a person is missing and not dead. Farme^har Itai and others v, Bwieshar Stn^h and 
others (1. L. R., 1 All., 63.) 

P, one of the heirs to the property of his parents (the family being Mahomedans) 
■was “ missing” when they died, and subsequently, when the other heirs to such 
.-prqmrtv sued his daughter M for possession of a portion of such property, M set up 
as a qei^(!ie4o ths^uit that het father was alive, a*ud .that during his ^jifetame 
pl«4n1^$R(r ^^could not claim his share in suoh portion. Ifeld by Stuart, 0. J,, and 
SpankU, i/that the suit, being one to enforce a right of inheritance, must be governed 
by the Mahomedan law relating to a “missing” person. Parmeahar Rai v. Sisheshar 
Singh distinguished. Held by Stuart, C. 7., that, according to Mahomedan Law, 
ninety years not having elapsed from F’s birth, Ids share could not be claimed by 
the plaintiffs; but must remain in abeyance until the expiry of that period, or hu 
death was proved. Held by Pearson and Spankie, J. J., that F being “• missing” 
when his parents died, his daughter, according to that law, was not entitled to hold 
his share either as heir or trustee. Hasan Ah and others v. Mahei'ban (I. L. R., 2 


AU,, 626.) ’ 

109. When the questiou is whether persons are partner, 

Burden of proof as tenant, or, principal and agehi 

to relationship in the and it has been shovVii that they have beep 
casesofpartners,land- acting as such, the burden of proving tiaii 

ISLinarand I^t they do not stand, or have ceased to sthhd, 

to each other in those relationships respeotiwlyj 
is on the person who affirms it, ' 
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Notes, 

When tlie relationship of landlord and tenant has once been i>rov6dto exist, the 
mere non-payment of rent, though for many years, is not sufficient to show that the 
relationship has ceased ; and a tenant who is sued for rent and contends that such 
relationship has ceased, is bound to prove that fact by some affirmative proof, and 
more especially is he so bound, when he does not expressly deny that he still con¬ 
tinues to hold the laud in questiou in the suit. Jtnugo Lull Mundul v. Ahdool 
Ouffoor and others (I. L. II., 4 Col., 314 ; 3 C. Ia U,, 119;. 

Where the relation of landlord and tenant is proved to have existed, it lies on 
the defendant, in possession of the land, to prove that the relation was put an ei^ 
to at suei* a period anterior to the suit as would entitle the defendant to rely on his 
possession as adverse to the plaintiff for 12 years. 

Non-payment of rent for upwards of 12 years and a grant of potta by Govern¬ 
ment to defendant for 5 years do not, when Government claims no interest adverse 
to plaintiff, and plaintiff' does not consent to defendant becoming tenant to Govern¬ 
ment, create any possession in defendant adverse to plaintiff. Ilungo LaM Mundul 
V. Abdool Guffoor (1. L. R., 4 Cal., 314) approved. 2'irmhurna Perumal Nadan and 
another V. Sanguvien and others (I. L. It., 3 Mad., 118). 

The plaintiffs being the owners of 4 annas share and the defendants No 2 the 
ownership of the remaining 12 annas share in an estate, the latter granted a putnee 
of their undivided share to the defendant No. 1 and subsequently a private partition 
was effected under w’hich certain lands were appropriated to the plaiatiffs as their 4 
aunas shai'e, and the remainder to tlie putuidars as representing their 12 annas share. 
Under this partition the putuidar.s held possession for about 40 years, when on a 
butwai'a, to which they were not parties, being effected by the Collector, a different 
division of the estate was made, and the plaintiffs sued to obtain possession of such 
portion of the estate allotted to them under tlio butwaia as was in the hands of the 
putnidars, alleging that the private partition was meant to be temporary only 
and was liable to be determined on a butwara being effected. Held, Tottenham^ J., 
dissenting, that the onus was upon the plaintiffs to show that the ^rangemeut under” 
the private partition had determined. Obhog Churn Sircar and others v. Harinath 
jftag and othet's {10 C. L. E., 81.) 

110. When the question is whether any person is owner of 
Burden of proof as anything of which he is shown to be in posses- 
to ownership. gion the burden of proving that he is not the 

owner is o6 the person who affirms that he is not the owner. ^ 

’ In a suit for possession where the plaintiff pi*ove<V that he had been in poP|((sionr’ 
of the lands in dispute, that he had been ousted by the defSnclants, who were unable " 
to l^ve a»>y proof of their right so to oust him, orljif a superior title, Held, {Prinsep, 
dissenting), that the prior yK)gses8|oa of the plaintifir was prima facie evidence of • 
title, and that be was entitled to a decree. 

Per "Prinsep, —Proof of possession and of illegal dispoi^essiou are in 
themselves no evidence of title except in a possessory suit under the Specific Relief 
Act (1 of 1877) This section applies'only to actual and present posseej^oh, and doe« 
not declare generally that poestessiln shall always he prima facie of title. 

Hutiia Manji and takers V. Hhostiaz Nhs8w{5 278.) ’ 

1;|1* ; iVbMe there ia a q[uestion as to the good faiSi of ,a trahi'- 

b&ween parties, om of;^Uom sUnds to;: 
in transBctiona where the qt|ier|in a position of ,aftiye cenndenf^i 
ane (tarty la in’^fela- tfe bnrdfn^^ ^bod faith bf the < 

transacticla is on the party who is in a position 
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Illmtratiom. 

(«.) The good faith of n sale by a client to an attorney is in question 
in a suit brought by the client. Tho burden of proving the good faith Of the 
transaction is on tbe attorney. 

(6.) The good faith of a sale by a son just come of age to a father is in 
question in a suit brought by the son. The burden of proving the good faith 
of the transaotion is on the fHther. . ‘ 

112. The fact that any person was born during the continu- 

Birth, during mar- of a Valid marriage between hismothefand 

riage,conclusive proof any man, or within two hundred and eighty 
of legitimacy. j|.g dissolution, the mother remaining 

unmarried shall bo conclusive proof that he is the legitimate son 
of that man, unless it can be shown that the parties to the marriage 
had no access to each other at any time wheu he could have been 
begotten. 

113. A notification in the Gazette of India that any portion 
Pi-oof of cession of of British territory has been ceded to any 

territory. Native State, Prince or Ruler, shall be conclu¬ 

sive proof that a valid cession of such territory took place at the 
date mentioned in such notification. 

A'o^es. 

The power to cede territoiy w^as not one of the powers to which the Secretary of 
State for India in Council succeeded under Act 21 and 22 Vic., C. 106, wheu the 
Government of India was by that statute, transferred to Her Majesty, inasmuch as 
such a power was not possessed by the East India Company. 

The Indian Legislature cannot make, and the Crown cannot sanction, a law hav¬ 
ing for its object the dismemberment of the State in times of peace, as such a law 
must of necessity affect the authority of Parliament and those unwritten laws and 
constitutions of tbe United Kingdom of Groat Britaiu and Ireland, whereon depends 
the allegiance of persons to the Crown of the United Kingdom. ' 

This section, therefore, though not disallowed, is not protected by is. 24 of Stat. 
24 and 2,5 Viet, c. 67 and the direction therein contained, that a notitioation in the 
Gazette of India, that any portion of British territory has been ceded to any Native 
State, Prince or Ruler, shall be conclusive proof that a valid cession of territory took 
place on the date mentioned in such notification, cannot be followed. Datnodar 
Gordhan v. Goimh Devrani and others (10 Botn., H. C. R., 37). 

114. Th*e Court may presume the existence of apy fact which 
Court may presume thinks likely to have happened/regarfi being 

existence of oertain had to the^^common courso orhatuml events, 

; human coudRct and private business in their 
relation to the facts of the particukr case. 


Illustrations. 




The Court may pi’esume-— 

(a.) That a man who is in possession of .•stolen goods, soon after the j 
theft, is either the thief or has received the goods knowing them to fee stdeh,^^" 
unless fee cap^j account for Ms possession ; 

' That an apeOmplice is unworthy of credit, unless he is oorrQfeo|pated 
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(c.) Tbat a bill of exchauge accepted or endorsed, was accepted or 
endorsed for good c(>nsiderntiou ; 

(d.) Thiit a thing or state of things which has l>een shown to be in 
existence within a period shorter than that within which such thing or state 
of things usually cease to exist, is still in existence; 

(e.) That judicial and official acts have been regularly performed; 

(/’,) That the common course of business has been followed in paiticular 
cases; ^ ^ 

iff.) Tbat evidence which could be and is not produced would, if produc¬ 
ed, be unfavourable to the person who withholds it; 

(h.) That if a man refuses to answer a question which he is not com¬ 
pelled to answer by law, the answer, if given, would be unfavourable to him; 

(i,) That when a document creating an obligation is in the hands of 
the obligor tho obligation has been dischaiged. 

But the Court shall also have regaid to such facts as the following, in 
considei iug whether such maxims do or do not apply to the particular case 
before it: 

As to illustration (a.)—A shop keeper has in his till a marked rupee soon 
after it was stolen, and cannot account for its possession specifiovilly, but 
is oontiuually roceiviug rupees iu the course of busiuess : 

As to illustration (6.)—A a person of the highest character, is tried for 
causing a man’s death by an act of negligence m arranging ceitain machinery. 
B, a person of etpially good ohaiacter, w’ho also took part in the arrange¬ 
ment, desci ibes precisely what was done, and admits and explains the 
common carele«siieHS of A and himself: 

As to illustration (6.) —A, crime is committed by several persons. A, B, 
and C, three of the criminals, are captured on the spot and kept apart from 
each other. Each gives an account of the crime implicating D, and the 
accounts corroborate each other in such a manner as to render previous con¬ 
cert highly improbable: 

As to illustration (c.)—A, the drawer of a bill of exchange, was a man 
of business. B the acceptor, was a young and ignorant person, completely 
under A’s influence: 

As to illustration (rf.)-—It is proved that a river ran in a certain course 
five years ago, but it is known that there have been floods since that time 
which migbi change its course: 

As to illustration (e.) —A judicial act, the regularity of which is in ques¬ 
tion, was performed under exceptional citcumsiances : 

As to illustration (/.)—Tho question is, whether a letter was received. 
It is shown to have been posted, but tho usual oouise of the post was inter¬ 
rupted by disturbances : » 

As to illustration (jg .)—A man refuses to produce a docameiit which 
would bear on a contract of smidl importance on which he is sued, but which 
might also injure the feelings ahd reputation of his family : 

As to illustiation {A.) —A man refuses to answer a question which he 
is not compelled by law to answer, but tho answer to it might cause 
loss to him iu matters unconnected with the matter in relation to which 
it is asked; 

As to illustration (i.)—A bond is in possession of the obligor, but tho 
circoingtances of the case aie such tbat he may have stolen it. 

> , Nijftea, 

umhu' >. 133 od thmAct^ the convicUon of a prifKitier on the uncoitob* 
orated testimony of ati aooomplict/ is not illegal, the Court, having rtfersnee to 
illustration (&} seotioo, considered iu this case that the ahcompiiee was 
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unworthy of credit because his evidence was wholly without cowoboration. Queen 
V. Luekeeperahad (19 W. 11. Cr., 43.) 

In the Queen v. Kos and others (19 W. R, Cr., 48) the accomplice was hdd to 
have been corroborated in material particulars. 

In the Queen v. Udhan Bind and others (19 W. R., Cr., 68) it was held to be 
unsafe, to convict the accused, where the testimony of the accomplice is not corro¬ 
borated in any material point, except by the confession of a fellow prisoner, whose 
testimony likewise requires corroboration’. 

In Queen v. Bamsodoy Chuckerbutty (20 W. R, Cr, 19) the Court (Mitter and 
Poniifex, J. — (Clover, dissenting) refused to convict iu this case on the uncor¬ 
roborated testimony of an accomplice who had previously been convicted of the same 
offence on her own confession. 


In Queen v. Sadhn Mundul (21 W. R, Cr,, 69), it was held on a consideration of 
this section that the Legislature intended to lay down as a maxim or rule of evidence 
that the testimony of an accomplice is unworthy of credit, so far as it implicatjea 
an accused person, unless it is corroborated in unteiial particulars in respect to that 
person; and it is the duty of a Court which has to deil with an accomplice’s testi¬ 
mony to consider whether this maxim .applies to exclude that testimony or not, 
aud in a case tried by Jury, to draw the atfcentiim of the Jurj'to the principles 
relative to the reception of an accomplice’s testimony. 

An accused person cannot be convicted solely upon ^he evidence of persona 
who are more or less participators in the ciime of which ho is accused. Where a wit¬ 
ness admits that he was cognisant of the crime as to which he testitioa, and took no 
means to prevent or disclose it, his evidence must be considered as no better than that 
of an accomplice. Queen v. Chando Chandalinee and two others (24 W. R., Cr., 66). 

See also the case of Queen v. Baijoo Choxxdhree and others (25 W. R., Cr., 43) 
cited under S. 80 (ante p. 24). 

In Reg v. Rama Sand Padayaehi and another (I, L. R., 1. Mad., 394), it was 
hdd that the rule in this section coincides with the rule observed iu England, 
that though the evidence of an accossplice should be circfully scanned and may be 
treated os unworthy of credit, yet if the Jury or the Court ci edits the evidence, 
a conviction proceedmg upon it is not illcg.d 

See also the case Reg v. Malain bin Kapana and others (11 Bom. H. C. R,, 196) 
cited under S. 80 (ante p. 26). 

A conviction based on the testimony of approvers, uncorrobonted as to the 
identity of the accused person, cannot bo sustained; and coufessious of prisoners, 
implicating him, cannot be accepted as sufficient cieroboratioii of such testimony. 
Reg. V. Bvdhu Nanku and otheis (I. L. R., 1 Bom., 475) 

In the foot-noto to that case, on p. 476 of the same volume, is cited the case 
of Reg. V. Chatur Purshotum in whii'h West and Nanahhai ITari Das. J. held that 
“not only as to persons spoken of by an accomplice mu-l there bo corroborative 
evidence, but, which is more important still, os to the corpus ddicti there must 
be mmepi'ima fade evidence pointing the same way to make the evidence of the ac¬ 
complice satisfactory. As has been recognised iu many cases, the man who charges 
another with the commission of crime in which he is himself implicated requires cor¬ 
roboration as to the particular person, but still more as to the existence itself of any 
crime, or of the particular crime, from the penalty of which he is made free on the 
understanding that his testimony will be vaiu.sble for the prosecution.” 

In a suit on a bond where defendant pleaded satisfaction, Held under this section, 
that, the bond was in the hands of the obligor, who was not shown to have 
stolen it, it was rightly presumed that tho obligation had been discharged. Ouneek 


Chunder Shaka v. Rhatoo Meah (22 W. R.» 265).^ .. ^ _ 

CHAPTER vra. 




Estoppel. 


In Ganyet Manv^aduring Company V. SoorujmuU (6 0. L. R., 638 ; I. L. H., S 
Cal, 669) was contended by the appellants that sections 116 to 117, cotltiiin;e4 ia 
this Chapter lay down the ordy rules of estoppel, which are pow , 
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to be in force in Biitish India ; that tbo»e rules ate treated by the Act aa ml(» of 
evidence, and that by section 2 all rules of evidence are repealed, except those 

whiehthe Art contains...The fallacy of this contention 

lies in supposing that <M rvlea of estoppd are also ruU$ of evidence .Estoppels, in 

^e sense in wMch that term is us^ iu English legal phraseology, are matters of 
infinite variety and are by no means confined to the subjects whiw are dealt vrith 
in ibis Chapter. 

A man may be estopped not only from giving particular evidence, but from 
doing an act or relying upon any particular argument or contention, which the rules 
of equity and good conscionce prevent him from using as agaiust his opponent. 

Whatever the true meaning of section 2 may be as regards estoppM, it was held 
not to debar the plaintiffs iu this suit from availing themselves of their present Con< 
tontiott as against the defendants (which was one of estoppel). 

As to estoppels Taylor on Evidence (7th Ed.) pp. 106-12U, and pp. 711 and 712 
should be consulted. 


116. When one person has, by his declaration, act or omis- 

intentionally caused or permitted another 
person to believe a thing to be true and to 
act upon such belieff neither he nor his representative shall be 
allowed, in any suit or* proceeding between himself and such 
person or his representative, to deny tlie truth of that thing. 


Illustration. 

A intentionally and falsely leads B to believe that certain land belongs 
to A, and thereby induces B to buy and pay for it. 

Tlbe land afterwards becomes the property of A, and A seeks to set aside 
theiiale on the ground that, at the time o|^ the sale, he had no title. Ho 
must not be allowed to prove his want of title. 

Notes. 

D, who was the natuml brother of H, but had been adoptod into another &mily 
on one pari^ and G, on the other part, referred to arbitration a dispute between 
them oonoejmiug the succession to ^ estate of S, the father of I) and H. H, having 
been bom deaf and dumb, warn under Hindu law incapaMe of inheriting his father’s 
ertate, and he was not a party to the arbitration-prooe^ings. The award, to which 
d, after it was made, Expressed lus assent in writing, declared that H was the 
heir to his fsiher's estate. 

StM, hf a majority ^%e Full Bench of the High Court at Allahabad, 
diesenting), in a iwtit by H agwbst Q for possession bf a portion of his 
, father's estate, that the fdainl^ net bring a Jftsity to the award, was not bound 
thereby, and not being bound thereby, cOuld not claim to take any advants^ 
titorricom; that the award could not confer on him a right which he did not posseM 
by law nor could it constitute evidjbnce of a right which the law disaUowed; that 
the assent of the defendant to the award could not convey to the plointifl^ a right of 
IsthMitonoe which did i|tot devolve bn him by law; that it could not be contend^ that 
the defendant had made a gift of the property to the plalntifT, inasmuch as it had 
bew adjudged by thn ^Ward f^^he Ptoperty did not belong t^tbe de^n^^a that 
the defmdant by his awaid was hot esto^d #om qhMrilln| ^ 

fdainri^s right of inheritance by me provisions of this secricm; and that, under these 
eheumstanaes, plaiuriff could npt succeed in his suit. Sakai and am^ 

V. SOf), ^ / 

In a suit iw rent bronmi^ sirinst an ijaradarby a person claiming to be the 
rilgpjKtijdhw of ceitrin|>tpp(^,^ defendant resisted the claim upon the ground 
tbrit iritolltsr person wto «tn» M|}#ner of the domatni and this p^on was made a 

purpose of supporting his title to ihe thhr. tt 
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that, in the year 1259, A purohaeed the <larfiatiu eatete, tmd leM it ia 
1265 to hie B, aod eon C. Afterwards A suoesslully resisted » imt tor rent 
brought i^ainst him by the present plaintiff as superior landlord, on the ground 
that he had parted with his interest in the estate to B and 0. The plAmtmthMi 
sued B and C for the rent and obtained a decree, under which the darpatnt whs sold 
to him. He now sued the ijaradar. The intervening defendant contended that 
A had mortgaged the property to him, and that such proceedings had be^ tshssu 
on the mortgage t|iat he was entitled ip A’s right to the rent of &e proper^ as the 
owner of it. 

ffdd that the intervening defendant could take no better title than A him* 
self; and that, as A had directly induced the plaintiff to believe that he had sold 
the property absolutely to B andC, and had M him to bring a suit agnanst them 
for the rent, and under the decree obtained in that suit to purchase thdr interest 
in the property, the intervening defendant could not set up a claim to the rent in 
the present suit as against the plaintiff. Aunath Nath Deb v. Bisktu Chunder fioy 
and others (1. L. B., 4 Cal., 763). 

A, having insured his life in a certain Life Insurance Co, assigned his rights 
under the policy to B, the assignment on the face of it expressing no oonsideration 
whatever. The 6mt of ^he assignment was notified to the Company. B, after pay¬ 
ing all premia dus^* died appointing C and D his ezeeutors, who took out probate 
his will and paid all Aubse4nept premia on the policy. A died, and 0 and D then 
demanded payment M the policy-money. The Company, however, r^sed payment 
unless C and D first obtained the concurrence of the legal representative of A to the 
payment. 

Hdd that the Company were justified in refusing to pay the money ia. the 
absence of the legal representative of A. 

This section of the Evidence Act, which contemplates a person '‘by his declara¬ 
tion, act or omission intentionally causing or permitting another persbn to believe 
a thing to be true and to act on that belief,” in which case he cannot "deny the 
truth of the things’ refers to the belief in a fact and not in a proportion of law. 
Bajfnamm Bote v. The Univertal L^e Atswranee Co (I. L. It., 7 Oal 594 j 10 
C. L. B., 661). 

In execution of a decree for costs the defendants caused the " lights and intet»* 
est of the judgment debtor to the extent of 16 annas,” in a particular moussh, to 
be put up for sale. It appeared that in a former suit, the defendants had idrea<!^ 
been adjured a 12 annas share in the mouzah. The plaintiff who became the nmr. 
chasesa claimed to b#4mtitled to the whole 16 anni^ Alleging that he had 
misled by the description of the property sold, and contending that the defendanm 
were estopp^ under this section from denying thil 16 annas had been put up foi^ 
sale. Bm that, to bring the case within this Bi^ion, the followkg findial^ 
necessary, ^ 

(1.) That the plaintiff b^eved that the judgment debtoi*, whose rights and 
inter^ were sold, was the owner of the whole 16 mmas. 

(2.) Thali adiing upon that betted he purchajtelphe property «t the sale, 

(8.) That that , belief, and &e plmatifiTs so aetiog upon that belief, Wei# 
brought ahent by |efae, declaratf^ ant or omisaion, on the part of l^e ^ 
fendwt, which cbMaration, act or omission were intentionally made iff order to 
produce that tesulh and that, inasmttt% as the findiim of the District Ju^ had 
not amounted to tUa, there was no eidfippel. jE. SdSmo end aiheTi v, lam JhtM 
£oU (7 C, L. R., p. 481.) 

In ReAfu JMbt&Wttn o. Covinda Xeti^ (I L. B., dBoih., 594) JUmS, in the 
oonrse of hie judgment, w]^ speaking of the remedial jurisdiction ermoised by Cot^ 
of <iiFtpe of i^h admitpidhioeof eonduet to Cfton/ 

a person from converting a tfansaotfimi which be hrmaelfhfts treatel as a mortgage * 
a sale, Baj4 " 1 will only further ooserve upon this point that, if any one w i npKn^ 
to ad^ tlM deetrtne of part-performanoe to the full mm mktbiob it has hero 
(Mnrted an the KngliTO easea, he need have no dhiott% in lading ^at the of 
mtoppel, at laid dawn in t. 115 of the Indma Eddenro Aot covers the imde irrohd 
whiro m eoesred by the theory of part-performance; and meder thst 
mUitfat iMfmm mchlmna<merodderfUg at 6nee^ 
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not say, in so many words, that, in order to constitute an estoppel, the acts, which h 
person has been induced to do, must have been prejudicial to his own interest. 

It merely says that, when one person has by his deolarataon, act or omission, 
intentionally caused or permitted auotliei person to behove a thing to be true and to 
act upon such belief," be shall bo estopped fiom denying the truth of that thing. 
The terms of the section are sufficiently wide to cover the case of a grantor who has 
simply been allowed to lemam in pobsp'^sion, on the undeistanding and belief that 
the transaction was one of mortga e , ai.d thus every instance of what the English 
Courts call part-performance would be brought witbiu the Indian rule of estoppel, 
I am not however myself inchued either to adopt the English docla'ine of part-perfor¬ 
mance to the furthest extent, nor to push the Indian rule of estoppel to the same 
limit.'’ 

The facts of this case will be found on page 78 ante. 

116. No tenant of immoveable property, or person claim- 

Eirtoppsl of tenant; ‘"S tliiongli such tenant, shall, during the 

contiimaitce of tbe tenancy, be permitted to 
deny that the landloid of such tenant had, at the beyinning of 
the tenancv . a title to such immoveable property; and no person 
and of liceusee of wlio came upon any immoveable property by 
person in possession, ibe license of the person in possession thereof, 
shall be pcimitted to doiiv that such person had a title to sucn 
possession at the time wliou such license was given. 

Notes. 

Plaintiff alleged a purchase of land from A and B, that be afterwards granted 
them a pottah and retained them in pof'S< bsion, and he put in evidence a couseilt 
decree obtained agunst B tor aire.us of n nt //tW, in a suit brought to recover 
possession on the gioiiud ut the tenancy having expired, that that decree worked no 
estoppel against B by virtue of hts section and did not relieve the plaintiff from the 
necessity of proving hia case completely. Soldar Mondvl and others v. NUcomul 
Chatterjea and anothr {1 C L. K., 628.) 

This section does not debar <>ne who has once bc^n a tenant :&om contending 
that the title of his 1 mdlord has < een lost or that his tenancy has determined It 
precludes ^him, only duung the continuance of the tenancy, from contending that 
bis landlord bad uo title at the eommencement of the tenancy. Amnm v, SamaJeruhna 
Sastri and another (I L E, 2 Mod., 226 ) 

The plaintiff having 8u«jd to obtain possession of certain land which the defen¬ 
dant held as tenant and in lespict of which he ha<l for some years paid rents, the 
defendant alleged that, piioi to the tune when he became tenant, t^e plaintiff had for 
good consideration conveyed to him the premises leased together witib. other 
property. 

This conveyance was found t6 be a mere benami transaction. 

that the plaintiff was not estop^ied from asserting the tenancy, n^d, under 
the idrimmBtances, was entitled to recover. SahuhtmUa v. Bari (10 C. L. B., 109.) 

Two leases in respect of a 5 anna 6 gunda share and an 8 anna tffiare of an 
estate respectively were granted ta the defendant. Under the first the defendant was 
enUtled to grow indigo up to October 1880 and under the other up to October 1881. 

The plaintUfs haviug pumhaAsd the interests of the lessors in such Iea|NNl» on the 
exnirattonofthe first gave the defendant notice to quit and subsequently filed a 
suit to eject him from the e8tatt>.4 

thatthe plaintiffs were lot enthled., as owners of the 8 anna interest, to sue 
to stop thedii^ndsnt^t cumrathni insfumch as tbe lease in respect of jfintre had 
not expired ; ttdr oould they do s|, as others of the 6 annas 6 gundas» intprest, inas> 
mnob as it wonld be inmuitable ^at, as owners of one interest in the 'm^te, they 
do anything tmeh wm mder their acts as owners olnmnlb^r inte^ 
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abortive and the advantages purchased by the tenant for valuable consideration praeti* 
cally valueless. F. Mollway v, Murdey Narain and others (10 C. L. 11., 881.) 

117. No acceptor of a bill of exchange shall be permitted to 
Estoppel of accep. that the drawer had autSrity to dmw 

torof bill of exchange, siicli bill or to endorse it; nor shall any bailee 
bailee or licensee. qj. licensee be permitted to deny that bis bailor 
or licensor had, at the time when the bailment or license com¬ 
menced, authority to make such bailment or grant such license. 

Explanation. (1 ). —The acceptor of a bill of exchange may 
deny that the bill was really drawn by the person by whom it 
purports to have been drawn. 

Explanation. (2).—If a bailee delivers the goods bailed to 
a person other than the bailor, he may prove that such person had 
a right to them as against the bailor. 

<Q w 


CHAPTER IX. 

Of Witnesses. ' 


118. All persons shall be competent to testify unless the 
Who may testify. Court Considers that they are prevented from 

understanding the questions put to them, or 
from giving rational answers to those questions, by tender years, 
extreme old age, disease whether of body or mind, or any other 
cause of the same kind. 

Explanation ,— A lunatic is not incompetent to testify, unless 
he is prevented by his lunacy from understanding the questions pqt 
to him and giving rational answers to them. 


Notes, 

The Court, in this case, declined to act on the evidence of a child 9 years old who 
had been examined without oath, although she was a competent witness under this 
sectiouj inclining to the opinion that e. 18 of the Oaths Act, by which the evidence of 
a witness may reeeiv«jd in evidence although no oath was administered, rendei'ed 
the deposition of a child of 9 years, wh"se deposition had been taken advisedly, and 
mt by ommion, without oath or s(»lemu affirmation, inadmissible as evidence. ' Queen 

V. Anunto Chucierhttty and others (22 W. R., Cr, 1.) 

But this case has been overruled by the Full Bench ruling in Queen v. Sewa 
Mhoffia (28 W. R.,.Cr., 12 ) which decided that the word, “omissiou” iu s, 18 of * the 
Oaths Act includes all omissions and is not limited to accidental or negligent omis* 
6ions, 

Theevidenoe of a child of immature age, who the Sessions Judge considered under* 
stood the questions which were put to her and who was therefore a competent 
wituess undei'this section, taken by the Sessions Judge on a simple affinuatidt^ 
becst^ she was not aware of the responsibility of an ^th, was h^ to beadmissil^ 
as evidence under s. 13 of the Oaths Act (X of 1878) Queen v. Mmsanmt limrudk iilSh 

W. R., (>.,14.) / ^ : 

A charge of theft haying been laid against A and B, process was issued 

A only, and upon his being put upon his trial, B who had not been artest^ i^ 
produced ss a witness for the defence. Held that his evidence was adipissihld.: ; 

In Queen v.49hrt^ Sheik (6 W. R., Cr,, 91) and in v. 

I Bewn., 6i0) ^e perotos whose ^evidence was tendered had been 
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actually un4i8charged prisoners when they were produced fas witnesies, but in the 
preaent case the wituesa had n«i\ei' been arrest^ and was in no sense a prisoner. 
Moheth Ohunder £opali and AJohesh Chunder Date. (10 C. L. R., 553). 


119. # witness who is unuble to speak may give his evi- 

Dumb Witneeses. in any other manner in which he can 

make it intelliyible, as by writing or by signs j 
but such writing must be written and tbe signs made in open 
Court. Evidence so given shall be deemed to be oral evidence. 


Parties to civil suit 
and their wives or 
husbands. 

Husband or wife of 
person under crimi¬ 
nal trial. 


120. In all civil proceedings the parties 
to the suit, and the husband or wife of any 
party to the suit, shall be competent witnesses. 
In criminal proceedings against any person, 
the husband or wife of such person respective¬ 
ly, shall be a competent witness. 


Notes. 


In a case tried by the Allahabad High Court A was made co-respondent in a 
Divorce case on the application of the leapoudont’s Counsel. A was afterwards exa¬ 
mined under subpoena as a witness for the petitioner and the Cgurt ruled that he 
was bound to answer a question which he was asked whether he had had sexual 
intercourse with the respondent. Subsequently, at the final hearing, it was contend¬ 
ed that in-as-much as A had not offered himself as a viitness under s. 51 of Act IV of 
1869 his evidence was not receivable. J., that looking at the Indian 

Divorce Act along with the Evidence Act, where there are such special and distinct 
provisions as those contained in sections 51 and 52 of the former Act, which is in a]l 
other respects in full force, sections 120 aud 132 of the latter Act could not be treated 
as practiosJly repealing them ; aud that as A did nut “ offer” himself as a witness his 
evidence must be regarded as struck out aud should nut be taken into consideration 
in determining the questions at issue between the parties. De BreUm v. Be Bretton 
(I. L. R., 4 AIL, 49). 

Section 61 of Act IV of 1869 so far as affects this case is as follows ;— 

The witnesses in all proceedings before the Court, where their attendance can 
be had, shall be examined orally, and any party may offer himself or herself as a wit¬ 
ness, and bhall be examined, and may be cross-examined and re-examined like any 
other witness.” 

Section 52 enacts. “ On any petition presented by a wife, praying that her 
marriage may be dissolved by i eason ot her husband having been guilty of adidtery 
coupled with cruelty, or of adultary coupled with desertion without reasonable 
excuse, the husband and wife respectively shall be competent and compellable to give 
evidence of or relating to such cruelty or desertion.” 

121. No Judge or Magistrate shall, except upon the spechtl 
Judges and Magis- order of some Court to which he is subordinate^ 
timtes. be compelled io answer any questions as to bis 

own conduct in Court as smeh Judge or Magistrate, or as to any¬ 
thing which came to iii^ knowledge in Court as such Judge or 
Magistrate; bni he ma/ Io examined as to other matiers w^hicb 
occurred in bis presence whilst be was so acting. 

^' tilm/mtiona. 

A on bis trial befoi^ the Court of Sesaion, says that a d^ositioii 

Kipprcperly taken hy B, |the Magistrate* B cannot be cowpeUed to 
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answer questions as to this, except upon the special order of a superi<uf 
Court. 

(6.) A is accused before the Court of Reesiou of having ^ven false 
evidence before B, a Magistrate. B cannot be asked what said, except 
upon the special order of the superior Court. 

(c.) A is accused before the Court of Session of attempting to murder 
a Police Officer whilst on his trial before B, a Sessions Judge. B may be 
examined as to what occurred. 

Notes. 


A Sessions Judge, finding in the course of a tiial, as regards th® examination 
of the accused person taken by the committiug Subordinate Magistxate, that the pro¬ 
visions of B. 846 of Act X of 1872 had not been fully complied with, summoned the 
committing Magistrate and took his evidence that the accused person duly made the 
statement recorded. The Magistrate of the District objected to this proceeding of 
the Sessions Judge, contending that it was ‘‘contrary to law.” The Sessions Judge 
referred the question whether or not his proceeding was contrary to law to the High 
Court at Allahabad. 

Per Stuart, C. J, Pearson, Oldfield, and Straight, J. J., —That the privilege 
given by this section is the privilege of the witness, i. e., of the Judge or Magistrate 
of whom the question is asked; if he waives such privilege or does not object to 
answer such question, it does nof lie in the mouth of any other person to assert the 
privilege : the reference, the obj* ction not having been taken by the Subordinate 
Magistrate but by tjke Magistrate of the District, should be answered accordingly. 

Per Spanlde, / :—'I'hat a Sessions Judge, while trying a case, cannot compel a 
committing Magistrate to answer questions as to his own conduct in Court as such 
Magistrate. Empress v. Chidda Khan (I. L. R., 3 All., 573.) 

122. No person, who is or has been married, shall be com- 
• Communications polled to disclose any communication made to 
during marriage. him during marriage by any person to whom 
he is or has been married; nor shall he be permitted to disclose 
any such communication, unless the person who made it, or his 
representative in interest, consents, except in suits between mar¬ 
ried persons, or proceedings in which one married person is pro¬ 
secuting for any crime committed against the other. 


123. No one shall be permitted to give any evidence deriv- 
Evidenoe as to affairs ed from unpublished official records relating 

of state. to any affairs of State, except with the permis¬ 

sion of the officer at the head of the department concerned, who 
shall give or withhold such permission as he thinks fit. 

124. N© public officer shall be compelled to disclose com- 
Offidal commqni- munications made to him in official confidence, 

cationa. when he cofesiders that the public interests 

would suffbr by the disclosure. 


125. No Magistrate or Police officer eMl 
be compelled to say whence he got any infor¬ 
mation as to the commission of any offence. |||^ 

126. No barrister, attorney, pleader or vakil, shall at any' 
Professional cote* ticoe permitted, unless with his cli«ntr 
mimioatioaa. express oousent, to disclose any cofiamutiioijkipii 


Infortoation as to 
commission of of- 
fenoei. 
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made to him in the course and for the purpose of his employ¬ 
ment as such barrister, pleader, attorney or vakil, by or on 
behalf of hk client, or to state the contents or condition of any 
document \vilb which he has become acquainted in the course and 
for the purpose of his professional employment, or to disclose any 
advice given by him to his client in the course and for the 
purpose of such employment: 

Provided that nothing in this section shall protect from 
disclosure— 

(1.) Any such communication made in furtherance of any 
illegal purpose ; 

(2.) Any fact observed by any barrister, pleader, attorney 
or vakil, in the course of his employment as such, showing that any 
crime or fraud has been committed since the commencement of 
his employment. 

It is immaterial whether the attention of such'barrister, 
pleader, attorney or vakil was or was not directed to such fact 
by or on behalf of his client. 

Explanation ,—The obligation stated in this section contin¬ 
ues after the employment has ceased. 

Illmtrations. 

(a,) A, a client, says to B, an attorney—“I have committed forgery" 
and 1 wish you to defend me.” 

As the tlefence of a man known to bo guilty is not a criminal purpose, 
this communication is protected from disclosure. 

(h.) A, a client, says to B, an attorney—‘ I wish to obtain possession of 
property by the use of a forged deed on wliich I request you to sue.’ 

This communication, being made in furtherance of a criminal purpose, 
is not protected from disclosure. 

(c,) A, being charged with embezzlement, retains B, an attorney, to 
defend lihn. In the course of the j>ioceediug, B observes that an entry has 
been made in A’s account-book, charging A with the sum said to have been 
«mbe?aled, which entry was not in the book at the commencement of his 
employraeut. 

This being a fact observed by B in the course of his employment, show¬ 
ing that a fraud has been committed since the commencement of the proceed¬ 
ings, it is not protected from disclosure. 

Notes. 

The words in italics indicate the changes made by s. 10 of Act XVIII of I6f2, 
but the substitution of the word fUegal for enminal has not been made in either bf 
the illustoat^ns. f , 

To be mvileged under this i^tion a communication by a party tp his attorney 

be Orpri#^ Where defendants at ah interview, at 

^ i the wins l^esen^ their partnership to their attorney, who was 

JeS also attorney fof the ^ihtiff, it was hekf that the attorn^ was not 

by this eection from giving endence of this admission to him :. m because 
ti^ defendtints’ Statements having been made in presence and heasrag of the 
plaiptift could not he regaidedras ; 2nd. because these 
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uMse hahetif the privilege ie claimed^ htd not tke^ture of hie 
merd'^JSoimnice Act (J of 1872X 8ic. 126— Evid6nee.J The Iver 
x^tin^ Uf profession^ communications botvfoou » solicitor and a 
client IS the same in India as in Kughiud. 

it is not every coiumunictiiioii made hjr a client to an attorney 
that is privileged from disdosuie. The privilege extends only to 
commiwcations made to him conhdentuiUy, and with a view to 
obtaining professional advice. 

Where a solicitor claims privilege under section 1*26 of the Indian 
Evidence Act (I of 1872), 1^ is bound to disclose the name of his 
client, on whose behalf he claims the privilege. The mere fact that 
the client’s name had been communicated to him in the course and* 
for the purpose of his employment as solicitor by another client, 
affords no excuse, unless it a as comiuunicated to him confidentially; 
on the express understanding that it was not to be disclosed. 

Bnt a solicitor is not at liberty, without liis client’s express 
consent, to dWslose the nature of lus professioiial em|doyment. Sec¬ 
tion 126 of the Indian Evidence Act protects from publioily not 
merely the details of the business, but also its general purport, unless 
it be known aliunde that such business falls within proviso 1 or II to 
the s^on. 

At an interview lietween a solicitor and a client, the solicitor to^ 
down a cortain statement nude by a person named A. B. wlio was in 
ills <diont% company, and whose name was oommnmcated to him in 
the cwirse and for the purpose < if his j UHjfossioual einploymeut A.B* 
was afterwnrds trietl for defamation, and the solicitor was examined 
1«y the i Iiy-Dccution with reference to tlic statemmit made to him by 
im accused at the above interview. Tlie solicitor was asked whefther 
person who liad made the statement had jgiven his nmne as A< 
T3bo solicitor declined to answer the (question on the ground of 
l^vilege. 

Jffehl, that the sdfioitor was liound to answer tliu i|ueition, uxdsws 
A* name was communicated to him lOLh^ J p <^n$dnmiilii 
with a idewtiute not beiM disposed. ’ll 

BniHJi Bsorci^x v. Hcmairsmf XiiSisxifo 


PDF Compressor Pro 


PDF Compressor Pro 


PDF Compressor Pro 


PDF Compressor Pro 


OF WITNESSES. 


97 


meats did aot appear to haye been made to the attorney exduiivdy in his eharaetet 
of oMormp for the defendants but to have been addressed to him also as attorney for 
the,plaitttiflfe. Memon Hajee Haroon MaJmnM v. Molvi Aftdul Karim md MaoUs 
Mbola JMuUa (I. L. B., 3 Bom., 91.) 

X27. The provisions of section one hundred and twenty-six 
Section 126 -to ap- shall apply to interpreters, and the clerks or 
ply to interpreters, servants of barristers, pleaders, attorneys, and 

vakilsT 

128. If any party to a suit gives evidence therein at his 
Privilege not waiv- own instance or otherwise, he shall not be 

ed by volunteering deemed to have consented thereby to such dis* 
evidence. closure as is mentioned in section one hundred 

and twenty-six; and if any party to a suit or proceeding calls 
any such barrister, 'pleader^ attorney or vakil as a witness, he shall 
be deemed to have consented to such disclosure only if he ques¬ 
tions such barrister, attorney or vakil on matters which, but for 
such question, he would not be at liberty to disclose. 

Note, 

The word in italics has been added by s. 10 of Act XVIII of 1872. 

129. No one shall be compelled to disclose to the Court 

Confidential com- confidential communication which has 

mumcationswithlegal taken place between him and his legal profes- 
advisers. sional adviser, unless he offers himself as a 

witness, in which case he may be compelled to disclose any such 
communications as may appear to the Court necessary to he 
known in order to explain any evidence which he has given, but 
no others. 

Notes. 

With reference to this section tho judgment of West, J., in Munehershato 
Sesonji v. The New Dhurrmnsey Spinning and Weaving Co. (I. L. B., 4 Bom., 576), in 
which he reviews the English decisions on this point, will be found useful. 

The plaintiff had submitted, in 1878, to Counsel a letter he had received from 
the agents expressly allowing him to Sookri (a percentage on payments made by 
customers) together with a case for opinion upon matters connected with it. The 
Defendant’s Counsel called for the production of the case submitted to Counsel, con¬ 
tending that his clients were entitled to have inspection of it under s. 130 of Act X of 
1877, and that, although by s. 129 tho ease could not be disclosed to the Court, there 
was nothing in the latter section which forbade its disclosure to the opposite party. 
West, J.j swd.—“ The question here is as to the right construction of s. 129 of the 
Indian Evidence Act which is in these terms (reads the section.) 

Belying on this Mr. Inverarity for the defendants calls on tho plaintiff to pro- 
duce a case laid by him before Counsel as to one of the matters now in question 
before the litigation had begun. He relies on Haddiffe v. Pursrmn (2 Brown’s 
Pari, Ca. 514) and several cases in which that decision, though really disapproved, 
had been followed (see Taylor on Evidence s. 846), and contends that even though 
the Court may not be bound or disposed to order the production of the documeat 
io question as evidence, yet the defendants have a right to disclosure of it as likely to 
afford information of value to them for the purposes of the case. 

In drawing up the Indian Evidence Act chiefly frqm Taylor on Evidence, Sk 

'■M’ 
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James Stephen plainly intended to adopt in s. 129 the principle contended for in sec¬ 
tions 846 and 847 (s. 925 in the 7th ^ition), of the work he was condensing ; but 
with this qualification, not expressed at that place, that if a party becomes a witness 
of his own accord, he shall, if the Court requires it, be made to disclose everything 
necessaiy to the true comprehension of his testimony. The narrow privilege recog¬ 
nised in RadcUffe v. Fursnian, after being several times condemned as insufficient 
w'as definitely widened by Bolton v. Corporation of Liverpool (1 Ph., 91), Herring 
V. Cloberry (1 My. and K., 88) and Lawrence v. Campbell (4 Drew 486 ; see. p. 489 ;) in 
which Kindersley, V. C., lays down the principle gf protection as founded on the 
exigencies of human affairs in the broadest terms. In Pearse v. Pearse (1 De. G. and 
Sm. .12) Knight-Bruce, V. C., refers RadcUffe v. Farman to the principle that the 
advice was sought by the party pressed to disclose \his case, not in his strictly 
personal character, but as a trustee, and in this state of the authorities the Indian 
Evidence Act was framed. IFiZson v. Northampton and Banbury Railway Co, (L. R„ 
14 Eq. 477) had not then been decided by Malins, V. C. In that case it is said ; “It 
is for the highest importance, as laid down in Orcenhough v. Oashell (1 My. and K., 
98, 103) that all communications between a solicitor and client upon a subject which 
may lead to litigation should be privileged and I think the Court is bound to consi¬ 
der that.almost any contract.may lead to litigation before the contract is 

completed.” And again, “ All correspondence between solicitors and clients relating 
to the subject matter of a contract w'hich has been entered into, and which may lead 

to litigation .whether it has done so or may do so, whether it is probable or 

improbable that it may do so, ought certainly to bo privileged.” Judicial opinion on 
the point in question, having tluxs far ripened, the case of Minet v. Morgan (L. R., 8 
Ch., 361) afforded to Lord Selborne an opportunity of settling the law in a wdse and 
liberal sense. He adopts in the fullest extent the principles laid down by Kindersley 
V. C and Knight-Bruce V. C. Mellish, L. J,, concurred with the Lord Chancellor, 
and the dLstinctions formerly taken, can now no longer be maintained. 

The argument that, albeit the document may not be such that the Court can 
properly order its production as evidence, yet the opposite party may demand a perusal 
of it, is I think, opposed to all principle. If a communication is protected by it4 
confidential character, it is protected in un especial degree as against an adversary in 
litigation. The cases in the English Courts, indeed, deal chiefly with disclosures 
sought by an adverse party for the purpose of the suit. In Smith v.Danidl (L. R., 
18 Eq. 649) the communications were not confidential. 

Here the document which the plaintiff is asked to »produce, is in its nature 
a confidential communication. 

The plaintiff wanted advice for his personal guidance in fulfilling a contract of 
service. The statement which he laid before Counsel with this view, is Ms own 
property, ih substance as well as form, it not being suggested that the cousultation 
was in furtherance of any fraud. I do not find it necessary to compel a disclosure 
of it, in order to explain the evidence given by the plaintiff, and, in the absence of 
such necessity, it would be wrong to put pressure on the plaintiff. , 

It is obviously desirable that communications with professional advisers should 
be unembarrassed by any such fears as a contrary decision would give rise to. 
Cunning men would easily evade a rule which would make frank communications 
unsafe. Truthful men would be placed at a disadvantage by their candour. Ad¬ 
vice would be given on maimed and distorted statements, and useless litigation would 
thus be promoted in numberless cases in which an exact knowledge of the facts 
would have enabled a coumsel or solicitor to nip it in the bud by timely warning 
or suggestion. Lastly, a compulsory disclosure of confidential communications is so 
opposed to the poptilar conscience, on that point, that it would lead to frequent 
falsehoods as to what liad really taken place. The rule of protection seems to me 
to be one which should be construed in a sense most favourable to brining prq- 
fessionsd knowledge to bear eft6«^ively on the facts out of which legal rights and 
obligations arise, and disclosures made under section 129 should not b^e enforced in 
any cases except where they are plainly alcessary, I decline, therefore, to order the 
production of the paper,” ■ 
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130. No witness, who is not a party to a suit, shall be oom- 
Production of title pelled to produce his title-deeds to any proper- 
deeds of witness not ty, or any document in virtue of which he holds 

any property as pledgee or mortgagee, or any 
document the production of which might tend to criminate him, 
unless he has agreed in writing to produce them with the person 
seeking the production of su,ch deeds or some person through 
whom he claims. 


Production of docu¬ 
ments which another 
person, having posses¬ 
sion, could refuse to 
produce. 


131. No one shall be compelled to pro¬ 
duce documents in his possession, which any 
other person would be entitled to refuse to pro¬ 
duce if they were in his possession, unless such 
last mentioned person consents to their pro¬ 
duction. 


Witness not excus¬ 
ed from answering on 
groitnd that answer 
will criminate. 


132. A witness shall not be excused from answering any 
question as to any matter relevant to the 
matter in issue in any suit or in any civil or 
criminal proceeding, upon the ground that the 
answer to such question will criminate, or may 
tend directly or indirectly to criminate, such witness, or that it 
will expose, or tend directly or indirectly to expose, such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness shall be com" 
pelled to give, shall subject him to any arres^ 
or prosecution, or be proved against him in any 
criminal proceeding, except a prosecution for giving false evidence 
by such answer. 

Notes. 


Proviso. 


Although a person under examination as a witness is bound by his affirmation 
to tell the truth, if he is examined on a point on which he is likely to criminate 
himself, his position should be explained to him by the Magistrate, as otherwise 
he may be induced, through ignorance of the state of the law, to deny the existence 
<5f facts from fear .of penal consequences. Although, without such a warning he may 
make a false denial and thereby l)eoome guilty of the ofTonce of intentionally giving 
false evidence under s. 191 I. P. C. his offence will not be deserving of severe punish¬ 
ment. Jaddoo Nath DuU (2 C. L. K., 181). 

In a Small Cause suit under Chapter XXXIX of Act X of 1877 on a promis¬ 
sory note, which was alleged to have been executed jointly by G and his son 
V, V filed an affidavit in order to obtain leave to defend the suit, and, having 
obtained leave to defend, gave evidence at the trial on his own behalf. 

On' a subsequent trial of V for forgery of hw father’s signature to the same 
promissory note, the affidavit and deposition of V in the Small Cause suit were 
admitted as evidence against V. 

Held by Turner C. J., Innes and Kindcrslcy, J. that both the affidavit and the 
deposition were properly admitted. 

Per Kernan and Muttusami Ayyar, J. J, —that the affidavit was properly admit¬ 
ted, but not the deposition. 

Per Tarn&r, C. Innes and Kindersley, //.—Where an accused person has 
made a scatement on oath voluntarily and without compulsion on the part of .the 
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Cotpt to which the etatement is made, such a statement, if releTimt may be used 
against him on his trial on a criminal charge. 

If a witness does not desire to have his answers used against him On a subwqnftnt 
criminal charge, he must object to answer, although he may know beforehand that 
such objection, if the answer is relevant, is perfectly futile, so far as his duty to 
answer is concerned, and must be overruled. Queen v. Oopal Does and another. 
(I. L. R, 3 Mad., 271). 


133, An accomplice shall be a competent witness against an 
Accomplice accused person; and a conviction is not illegal 

merely because it proceeds upon the uncorrobo¬ 
rated testimony of an accomplice. 


Note. 

The cases cited under s. 114 with reference to convictions on the testimony of 
an accomplice should be consulted with reference to this section, which should be 
read in connexion with s. 114, ill. (6) and the two explanatory notes contained among 
the illustrations referring to that illustration. 

Number of wit- 134. No particular number of witnesses 
mosses. shall in any case be required for the proof of 

any fact. 

Notes. 


A conviction upon the statement of a complainant only is lawful. Kulum 
JSfundul V. Bhowoni Prasad and others (22 W. 11., C.r, 32). 

There is no rule in the Civil Procedure Code which gives the Court any discre¬ 
tion in the matter of refusing to issue summonses to witnesses who are called by the 
parties in a civil case, to prove any point in their case, or of refusing to examine as. 
many of them as the parties please to examine. 

The provisions relating to the summoning and attendance of witnesses in civil 
cases will bo found in ss. 169 to 178 of Act XIV of 1882. 

The Courts have power to issue commission to examine witnesses in certain cases 
and the sections regulating the exercise of that power are ss, 383 to 391 (both in¬ 
clusive) of the same Act. 

The rules relating to the issue of commissions to examine witnesses in criminal 
cases are contained in ss. 503 to 508 (both inclusive) of Act X of 1882. 

If it be necessary to examine persons who are suffering imprisonment in Jail, 
Act XV of 1869 states how and when their attendance for the purpose of giving tes¬ 
timony can be procured. 

The following provisions of the old and new Codes of Criminal Procedure 
(placed in parallel columns), it will bo seen, do vest a very considerable discretion in 
Magistrates, in respect of the summoning and examination of witnesses in criminal 

AGT X OF 1872. ACT X OF 1882. 


192. The Magistrate may, at any stage 208, 
of the proceedings, summon and 
examine any person whose evi-. 
dence he considers essential to 
the inquiry, and recall and re¬ 
examine any person already ex¬ 
amined. 

861. Any Court or Magistrate! may, at 
an^ stage of any proceeding, in¬ 
quiry ox trial, summor|, in the 
manner provided by chapter 
(which relates to tihe; isstte«|pf 
summonses) #Dy witi|e6s or 


The Magistrate shall, when the 
accused appears or is brought 
before him proceed to hear the 
complainant (if any), and take 
in manner hereinafter provided 
all such evidence as may be 
produced in support of the pro¬ 
secution or in behalf of the 
accused, or as may be called for 
by the Magistrate. 

If the complainant or officer con¬ 
ducting the prosecution, or the 
accused, applies to the Magistrate 
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esftmind any person in attendance 
though not summoned as a wit¬ 
ness, and it shall be its or his 
duty to do so if the evidence 
of such person appears essential 
to the just decision of the case. 


200, The accused person shall be re- 211. 
quired at once (after charge has 
been framed and read and ex- . 
plained to him) to give in orally 
or in writing, a list of witnesses 
whom he wishes to be summoned 
to give evidence on his trial before 
the Court of Session or High 
Court. 

The Magistrate may, if he thinks 
proper summon the persons so 
named to attend and give evi¬ 
dence at the inquiry ; and if 
he does so, the commitment 
shall not be considered to have 
been made until such evidence 
has been taken. 

It shall be in the discretion of the 
Magistrate ; subject to the i>ro- 
visions of s. dUdj to allow the 
accused person to give in any 
further list of witnesses at a sub- 212. 
sequent time. 


357. In inquiries preliminary to commit- 213. 
ment to a Court of Session or 
High Court, the Magistrate shall 
procure the attendance of the 
witnesses for the prosecution as 
in eases usually tried upon war- 
rant; and it shall be in his 
discretion ‘to summon any wit¬ 
ness offered on behalf of the 
accused person to answer or 
disprove the evidence against 
him. If the Magistrate refuses 
to summon a witness so offered 
he shall record his reasons for 
such refusal. 

The Magistrate may summon and 
examine supplementary witness- 216. 
ea after commitment and before 
the commencement of the trial, 
and hind them over to appear 
and give evidence. Such exami- 
Bfttioil shall, if possible, be taken 
in the presence of the accused * 
parson, and, in every case a 


to issue process to compel 
the attendance of any witness 
or the production of any 
document or other thing, 
the Magistrate shall issue 8U<m 
process unless, for reasons to be 
recorded, he deems it unnecessary 
to do so. 

Nothing in this section shall be 
deemed to require a Presidency 
Magistrate to record his reasons. 

The accused shall be required at 
once (as soon as the charge has 
been framed, read and explained 
to him) to give in, orally or 
in writing a list of the persons 
(if any) whom he wishes to be 
summoned to give evidence on his 
trial. 

The Magistrate may, in his discre¬ 
tion, allow the accused to give in 
any further list of witnesses at a 
subsequent time ; and, where the 
accused is committed for trial 
before the High Court, nothing 
in tliis section shall be deemed to 
preclude the accused from giving, 
at any time before his trial, to 
the Clerk of the Crown a further 
list of the persons whom he 
wishes to be summoned to give 
evidence on such trial. 

The Magistrate may, in liis discre¬ 
tion, summon and examine any 
witness named in any list given 
in to him under s, 211. 

When the accused, on being re¬ 
quired to give in a list under 
8. 211, has declined to do so, 
or when he has given in such 
list and the witnesses (if aloy) 
included therein whom the 
Magistrate desires to examine have 
been summoned and examined 
under s. 212, the Magistrate 
may make an order committing 
the accused for trial by the High 
Court or the Court of Session (as 
the case may be) and (unless the 
Magistrate is a Presidency Magis¬ 
trate) shall also record briefly the 
reasons for such commitment. 

When the accused has given ha 
any list of witnesses under a. 
211 and has been committed 
for trial, the Magistrate shall 
summon such of the witnestos 
included in* the list as have 
not appeared befoto himself, to 
appear before the Court ’to which 
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copy of the examination of 
such witnesses shall be given 
him free of cost. 

858. In such inquiries, when the person 

accused is to be committed for 
trial, and has given in the list 
of witnesses mentioned in S. 200, 
the Magistrate shall summon the 
witnesses to appear before the 
Court before which the accused 
peison is to be tried. 

859. If the Magistrate thinks that any 

witness is included in the list for 
the purjwse of vexation or delay, 
or of defeating the ends of justice 
he may require the accused peison 
to satisfy liim that there are rea¬ 
sonable grounds for believing that 
such witness is material. 

If the Magistrate be not so satisfied, 
he shall not be bound to summon 
the witness, but in doubtful 
cases he may summon Such wit¬ 
ness if such a sum is deposited 
with the Magistrate as he thinks 
necessary to defray the expense 
of obtaining the attendance of 
the witness. 


the accused has beea commit¬ 
ted. 

Provided that where the accused 
has been committed to the High 
Court, the Magistrate may, in 
his discretion, leave such wit¬ 
nesses to be summoned by the 
Clerk of the Crown, and such 
witnesses may be summoned acS 
cordingly; 

Provided also that if the Magis¬ 
trate thinks that any witness 
is included in the list fur the 
purpose of vexation or delay or 
of defeating the ends of justice, 
the Magistrate may require the 
accused to satisfy him that there 
are reasonable grounds for be¬ 
lieving that the evidence of 
such witness is material, and, if 
ho is not so satisfied, may refuse 
to summon the witness (record¬ 
ing his reasons for such refusal), 
or may, before summoning him, 
require such sum to be deposit¬ 
ed as such Magistrate thinks 
necessary to defray the expense 
of obtaining the attendance of 
the witness. 

1 , When the accused appears or is 
brought before a Magistrate, 
such Magistrate shall proceed 
to hear the complainant (if any) 
and take all such evidence as 
may be produced in support of 
the prosecution. 

The Magistrate shall ascertain, 
from the complainant or other¬ 
wise, the names of any persons 
likely to be acquainted with 
the facts of the case and to be 
able to give evidence for the 
prosecution, and shall summon 
to give evidence before himself 
such of them as he thinks neces¬ 
sary. 

. If the accused applies to the Ha^s- 
trate to issue any process for 
compelling the attendance of 
any witness (whether he has or 
has not been previously examined 
in the case) for the purposes of 
examination or cross-examination 
or the production of any docu¬ 
ment or other thing, the Magis¬ 
trate shall issue such process un¬ 
less he considers that such appli¬ 
cation should be refused on the 
ground that it is made for the 


862. In warrant cases, the Magistrate 252 
shall ascertain from the com¬ 
plainant or otherwise, the names 
of any persons w'ho may be 
acquainted with the facts and 
circumstances of the case, and 
who are likely to give evidence 
for the prosecution, and sh.all 
summon such of them to give 
evidence before him as he thinks 
necessary. 

The Magistrate shall also, sub¬ 
ject to the provisions of s. 359 
summon any witness and examine 
any evidence that may be offered, 
in behalf of the accused person, 
to answer or disprove the evidence 
against him, and may, for that 257 
purpose, at his discretion, adjourn 
the trial from time to time. If 
the Magistrate refuse to summon 
a witness named by the accused 
person, he shall record Ms reasons 
for such refusal, and the accused 
person shall be entitled to appeal 
to the Court of Sessioh against 
sui^ refusal.^ < 

iV.jSifcThe Magistrate cannot hrow- 
evdr ^Hacharge the accu|^ person 
, “ the evidence' of the 
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witnesses named for the prosecu¬ 
tion has been taken.” S. 215, 
expl. III. 


863. The accused person shall be allow- 291. 
ed to examine any witness not 
previously named by him, if such 
witness be in attendance; but 
he shall not, except as provided 
in s. 4 48, be entitled of right to 
have any witness summoned other 
than the witnesses named in the 
list delivered to the Magistrate by 
whom he was committed or held 
to bail for trial. 

[S. 448 relates to an amendment or 
alteration of the charge which, in 
the opinion of the Court, is such 
that proceeding immedia^ly with 
the trial is likely to prejudice 
the accused person in his defence.] 

361. In summons cases, the Magistrate 244. 
, may summon any person who ap¬ 
pears to him likely to give materi¬ 
al evidence on behalf of the com¬ 
plainant or the accused. 

Ordinarily it shall be the duty of 
the complainant and accused, in 
non-cognizable cases, to produce 
their own witnesses. 

In such cases, it shall be in the 
discretion of the Magistrate to 
summon any witnesses named by 
the complainant or the accused ; 
and he may require, in such cases, 
a deposit of the expenses ot a 
witness bo&re summoning him. 


226. In trials under this Chapter (XV III 262. 
relating to summary trials) the 
provisions of this Code in regard 
to summons cases shall be followed 
in respect of summons cases, and 
the procedure for warrant cases 
in respect of warrant cases, with 
the exceptions hereinafter pro¬ 
vided. 


purpose of vexation or delay, or 
for defeating the ends of justice. 
Such ground shall be recorded by 
him in writing. 

The Magistrate may, before sum* 
uioning any witness on such ap* 
plication, require that his reason¬ 
able expenses incurred in atten¬ 
ding for the purposes of the trial 
bo deposited in Court. 

The accused shall be allowed to 
examine any witness not previ¬ 
ously named by him, if such 
witness is in attendance ; but he 
shall not, except as provided in 
sections 211 and 281, be entitled 
of right to have any witness sum¬ 
moned, other than the witnesses 
named in the list delivered to the 
Magistrate by whom he was com¬ 
mitted for trial. 

[S. 231 allows the prosecution and 
the accused to recall or resummou 
and examine, with reference to 
the alteration made in the charge 
by the Court, any witness who 
may have been examined.] 

If the accused does not make such 
admission (of guilt) the Magistrate 
shall proceed to hear the com¬ 
plainant (if any) and take all 
such evidence as may be produced 
in support of the prosecution, 
and also to hear the accused and 
take all such evidence as he pro¬ 
duces in his defence. 

The Magistrate may, if he think 
fit, on the application of the com¬ 
plainant or accused, issue process 
to compel the attendance of any 
witness or the production of any 
dogument or other thing. 

The Magistrate may, before sum¬ 
moning any witness on such ap¬ 
plication, require that his reason¬ 
able expenses, incurred in attend¬ 
ing for the purposes of the trial 
be deposited in Court. 

In trials under this Chapter, (XXII, 
relating to summary trials) the 
procedure prescribed for summons 
oases shall be followed in sum¬ 
mons cases, and the - procedure 
prescribed for warrant cases shall 
he followed in warrant cases, ex¬ 
cept as hereinafter mentioned, 
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CHAPTER X. 


Op the Examination op Witnesses. 

X36. The order in which witnesses are produced and examin- 
Grd^r of production shall be regulated by the law and practice 


and examination 
witnesses. 


of 


for the time being relating to civil and crimi¬ 
nal procedure respectively, and in the absence 
of any such law, by the discretion of the Court. 

Notes. 

The rules as to the order in which witnesses in civil cases are to be produced 
and examined will be found in ss. 179 and 180 of Act XIV of 1882. 

The rules as to the order in which witnesses in criminal cases are to be pro¬ 
duced and examined will be found in the sections, which appear in the notes to the 
last preceding section. 

136. When either party proposes to give evidence of any fact. 
Judge to decide as may ask the party proposing to give 

to admissibility of the evidence in what manner the alleged fact, 
evidence. jf proved, would be relevant; and the Judge 

shall admit the evidence if he thinks that the fact, if proved, 
would be relevant, and not otherwise. 

If the fact proposed to be proved is one of which evidence 
is admissible only upon proof of some other fact, such last-mention¬ 
ed fact must be proved before evidence is given of the fact first 
mentioned, unless the party undertakes to give proof of such fact 
and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another 
alleged fact being first proved, the Judge may, in his discretion, 
either permit evidence of the first fact to be given before the 
second fact is proved, or require evidence to be given of the 
second fact before evidence is given of the first fact. 

Illustrations. 

(a.) It is proposed to prdve a statement about a relevant fact by a person 
alleged to be dead, which statement is relevant under section thirty-two. 

The fact that the person is dead must be proved by the person propos¬ 
ing to prove the statement, before evidence is given of the statement. 

(6.) It is proposed to prove, by a copy, the contents of a document said 
to be lost. 

The fact that the original is lost must be proved by the person propos¬ 
ing to produce the copy, before the copy is produced. 

(c.) A is accused of receiving stolen property knowing it to have been 
stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. 

The Coprt may, in its diacretimi, either require the, property to be 
identified befcripe the denial of Ihe possession is proved, or permit Ihe denial of 
the possession to be proved b|fore the property is identified, 
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said to have been the 
intermediate facts (B, 


(d.) It is proposed to prove a fact (A) which is 
cause or effect of a fact in issue, T^re are several 
0, and B) which must be shown to einst before the fact (A) can be 
as the cause or effect of the fact in issue. The Court may either permit A 
to be proved before B, 0 or D is proved, or may require proof of B, 0 and B 
before permitting proof of A, 


Examination-in- 137. The examination of a witness by 
chief. the party who calls him shall be called hia 

examination-in-ohief. 


Cross-examination. 


The examination of a witness by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to the cross-exami¬ 
nation, by the party who called him, shall be 
Ee-oxamination. called his re-examinatiou. 


138. Witnesses shall be first examined-in-chief, then (if the 
Order of examiua- adverse party so desires) cross-examined, then (if 
tions. the party calling him so desires) re-examined. 

The examination and •wSa-examination must relate to re* 
levant facts, but the cross examination need not be confined to 
the facts to which the witness testified on his examination-in-chief- 


The re-examination shall be directed to the explanation of 
. Direction of re-exar matters referred to in cross-examination ; and 
mination. if new matter is, by permission of the Court, 

introduced in re-examination, the adverse party may further cross- 
examine upon that matter. 


Notes. 


In one case a Seseions Judge, ou the examination-in-chief being finished, ques¬ 
tioned nearly all the witnesses at considerable length upon the very points to which, 
he must have known that the cross-examination would certainly and properly be 
directed. The High Court pointed out that this was irregular, opposed to the provi¬ 
sions of this sestion and not quite fair to the prisoners. The result of it was to 
render the cross-examination by the prisoners’ pleaders to a great extent ineffective, 
by assisting the ■fitnesses to explain away iji anticipation the points which might 
have afforded proper ground for useful cross-examination. 

It is not the province of the Court to examine the witnesses, unless the pleaders 
on either side have omitted to put some material question or questions ; and the 
Court should, as a general rule, leave the witnesses to the pleaders to be dealt with 
as laid down in this section. The Judge’s power to put questions under section 165 
was not intended to be used in the manner which the High Court had occasion to no¬ 
tice in the present case. In the matter of Nmr Bnx Kazi, Shaikh Toyab and Jamir 
Afundle (7. C. L. li., 385 ; I. L. R., 6 Cal., 279). 

The following decisions bearing upon the right of accused persons to recall and 
cross-examine witnesses for the prosecution after charge has been framed will prove 
useful to the profession and also to the Criminal Courts. 

A Magisti-ate cannot refuse to allow witnesses, whom he allowed to be cross- 
examined by the accused previous to the preparation of a charge, to be recalled and 
cross-examined after the accused has been put upon hia defence under s. 262 of 
Act XXV of 1861 (corresponding with s. 218 of Act X of 1872), treating them os 
witnesses fvr the prosecution. Tmhoor Dorjal Sen (17 W. R., Cr., 61), 
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When a charge has been framed and the defendant put on his defence, he has a 
right, under s. 218 of Act X of 1872 to have the prosecutor’s witnesses recalled for 
the purpose of cross-examination, even thcragh he simply pleads “ not guilty.” 

The claim to recall the witnesses for the prosecution is very diflTerent from the 
Request made by the accused to summon a witness under s. 862 of the same Act. 

No appeal lies to the Sessions Court from the order of the Magistrate refusing 
to recall the witnesses for the prosecution for the purpose of cross-examination, but 
the order is such an error as cannot be immediately corrected except by the interposi¬ 
tion of the High Court under its powers of Superintendence and Revision. J.R. 
Belilhs (19 W, R., Cr., 53). 

Under s. 218 a Magistrate is not competent to refuse to recall the witnesses for 
the prosecution to be cross-examined by the accused, and it is not necessary for the ac¬ 
cused to show that he has reasonable grounds for his application, (luem v, AmirvdeUn 
Fahir (21 W. R., Cr., 29). 

■ A prisoner originally charged with an ofTonce under s. 302 I.P.C. and acquitted 
of that charge, was committed the day following that on which she was acquitted 
for trial, without any witnesses being examined, on a charge under s. 307 and 
without having any opportunity of cross-examining the witnesses on the first 
charge with respect to the second charge. Hdd that the irregularity was one which 
was not covered by s. 283 of Act X of 1872, and that the prisoner had been prejudiced 
thereby in her defence. The trial under s. 307 was accordingly quashed and a new 
trial ordered, (luem v. Mmsmmt Itwarya (22 W. R. Cr., 14). 

As a rule the correct and proper time for the purpose of cross-examination of 
the witnesses for the prosecution is at the commeucefiient of the accused person’s 
defence; but it is iu the discretion of the Court to allow the accused to recall and 
cross-examine the witnesses for tlie prosecution at any period of the defence, when the 
Court may think such a step right and projHJi’. 

It is incumbent upon the Court, when it discharges a witness from the duty of 
attendance before the trial is ended, to ascertain from the accused w^hethor he has 
or is likely to have any need of the witness’s testimony; and if he has such need, 
then to take such steps for insuring the presence of the witness at the required time 
as may be necessary. Khurruclcdharce Simjh (22 W. R., Cr., 44). 

In a waiTant case, the accused is entitled to recall and cross-examine prosecution 
witnesses, as expre-ssly provided by s. 218 of Act X of 1872, even though he had, 
previously to the charge being drawn up, already cross-examined them; and in a case 
in which this riglit was refused by the Magistrate, and more than half of the im¬ 
prisonment ordered had been suftered, the High Court refused to order a new trial 
imt recorded an order of acquittal. Nohin Chand lianerjea and another (25 W. R., 
Cr., 82). 

When certain accused persons, who were convicted of using criminal force, 
had not been allowed to recall and cross-examine the witnesses for the prosecution, 
because the trying officer believed that such witnesses could only be recalled im¬ 
mediately after the framing of the charge.— ITchl that accused persons always had a 
right to recall prosecution witnesses which ceased only token they themselves waived it; 
that Magistrates could obviate all inconvenience to witnesses by asking accused 
persons, on the drawing up of charges whether they required the further attendance 
of the witnesses. In this case the prisoners having suffered the entire punishment 
the convictions were quashed. Clmen v. Ram. Kishun Ilalwai and others (25 W. R., 
Cr. 48). 

In one case, on tdie 17th December 1880, the charge was drawn up and the 
Magistrate made this order “ To-day having heard the pleaders and mooktears, the 
case will stand over until to-morrow.” The next day the accused applied to recall and 
Oross-examine the complainant and his witnesses. The Magistrate passed an order 
that the matter should be brought up on the following day for orders. On the 20th, 
one of the witnesses for the prosecution, the constable who investigated the case, 
appeared before the Court and ^ho Magistrate, at the request of the Head Constable, 
directed the Mooktear of the Reused to cross-examine him on that day in order to 
avoid the inconveniehoe of the Constable having to appear an another day. The 
mooktear declined to cross-exaniine him on that day on the ground that he was not 
prepared to do sojiias the pleader of the accused was not present, and also because it 
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might prejudice the defence if all the witnesses were not brought up at once for 
cross-examination, and by a petition of the 20th idem he asked that some future day 
might be fixed for the cross-examination. 

The Court kdd, under these circumstances, that the right of an accused person 
to recall and cross-examine the witnesses of the prosecution under s. 218 of Act X 
of 1872, must be exercised at the time when the charge is read and explained to him 
under the preceding section, and if not exercised at that time, it cannot afterwards 
be insisted on although it is in the discretion of the Magistrate to recall the witnesses, 
if he think fit. Sheikh FaizAli and others (8 C. L. R,, 325 ; I. L., R. 7 Cal.,28). 

In the trial of warrant cases the accused may, after the charge is drawn up 
and the witnesses for the defence have been examined recall and cross-examine the 
witnesses for the prosecution, unless he had previously expressly .abandoned his right 
to do so. TaJluri Venkayya v. Q.ueen (I. L. R., 4 Mad., 180). 

In Empt'ess v. Baldeo Sahai (I. L. R., 2 All., 253) Sirnnkie, /., said, “ The plain 
meaning and intention of this section was to allow him (the accused) the right in 
question (to recall and cross-examine the witnesses for the prosecution) at any time 
while he is engaged in his defence and before his trial is concluded. The object of 
the section is clearly to secure the accused the opportunity of cross-examining the 
witnesses for the prosecution after he has been informed as to the nature of the specific 
charge which he is reqxiired to answer. Until he knows this ho is not in a position to 
decide in what points the evidence, for the prosecution is material. If this opportu¬ 
nity be secured, I do not apprehend that ho has any further right of recalling the 
witnesses. If the witnesses for the defence are in attendance they are to be examin¬ 
ed, and after that^the accused shall be allowed to recall and cross-examine the wit¬ 
nesses for the prosecution. But if the witnesses for the defence were not in atten¬ 
dance, the accused would still be at liberty to recall the witnesses for the prosecution. 
If he refuses to exercise this right after he has entered on. his defence, he cannot, I 
think, demand as a right the recall of the witnesses for the prosecution, if the case 
be adjourned because he has not produced his witnesses. He has had the opjiortu- 
nity intended by this section. What his own witnesses may say can have little or no 
bearing on the cross-examination of the witnesses for the prosecution who are called 
to support the charge, but not to refute the evidence for the defence.” 

Sections 265 and 256 of Act X of 1882 will replace sections 217 .and 218 of Act 
X of 1872 and are here placed in parallel columns so that they may be the more 
readily compared. 

ACT X. OF 1872. ACT X. OF 1882. 


217. 


218. 


A 


The charge shall then be re.ad .and 255. 
explitined to the accused penson, 
and he shall be asked whether ho 
is guilty or has any defence to 
make. 


If the accused person have any 256. 
defence to make to the charge, ho 
shall be called upon to enter upon 
the same, and to produce his wit¬ 
nesses if in attendance, and shall 
be allow'ed to recall and cross- 
examine the witnesses for the " 
prosecution. 

If the accused person puts in any 
written statement, the Magistrate 
may file it with the record, but 
shall not be bound to do so. 

N. B 


The charge shall then be read and 
explained to the accused, and he 
shall be asked whether he is guil¬ 
ty or has any defence to make. 

If the accused pleads guilty, the 
Magistrate shall record the plea, 
and may in his discretion convict 
him thereon. 

If the accused refuses to plead or 
does not plead or claims to 
bo tried, ho shall be called upon 
to enter upon his defence and to 
produce his evidence and shall, at 
any time while ho is making his 
defence, bo allowed to recall and 
cross-examine any witness for the 
prosecution present in Court or 
its precincts. If the accused 
puts in any written statement, 
the Magistrate shall file it with 
the record. 

,—The accused has, under the next 

section, which hail been set forth. 
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in ih6 ttniM tn i. 1S4 p. 102) 
tjie right to apply to the 
tt^te to iaaue procewi for oompi^* 
ing the attendance of any witness, 
whether previously examined or 
not, for the purposes of examina* 
tiou or croBB-examination. 

139. A person summoned to produce a document does not 
Cross-examination l^Gcome a witness by the mere fact that he 
of person called to produces it, and cannot be cross-examined 
produce a document, unless and until he is called as a witness. 


Witnesses to cha- 140. Witnesses to character may be 

racter. cross-examined and re-examined. 


141. Any question suggesting the answer, which the person 
T .. putting it wishes or expects to receive, is called 

Leading questions. ' i . P ,. ^ ' 

a leading question. 


142. Leading questions must not, if objected to by the 
When they must adverse party, be asked in an examination-in- 
not be asked. chief, or in a re-examination, except with the 


permission of the Court. 

The Court shall permit leading questions as to matters which 
are introductory or undisputed; or which have, in its opinion, 
been already sufficiently proved. 

When they may be 143. Leading questions may be asked 
asked. in cross-examination. 


144. Any witness may be asked whilst under examination, 
Evidence as to whether any contract, grant or other disposition 
matters in writing. of property, as to which he is giving evidence 
was not contained in a document, and if he says that it was, or 
if he is about to make any statement as to the contents of 
any document, which in the opinion of the Court, ought to be 
produced, the adverse party may object to such evidence being 
given until such document is produced, or until facts have been 
proved which entitle the party who called the witness to give 
secondary evidence of it. 

Explanation .—A witness may give oral evidence of state¬ 
ments made by other persons about the contents of documents if 
such statements are in themselves relevant facts. 


Illustration. 

The quesliott is, whether A assaulted B, C deposes that he heard A say 
to D—‘ B wrote a letter acciisiog me of theft, and I will be revenged on him.’ 
This statement is relevant, as showing A’s motive for the assault and evi- 
deneo may he of it, though no other evidence is given about the letter. 
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145. A witness may be o^oss-examined as to previous 

CrdBs-exaiiiiiiation Statements made by him in writing or reduo* 
as to previouB state- ed into writing, and relevant to matters in 
ments in writing. question, without such writing being sbovrn to 

him, or being proved; but if it is intended to contradict him by the 
writing, his attention must, before the writing can be prov^, ha 
called to those parts of it which are to be used for the purpose of 
contradicting him. 

Note. 

In Mwichershaw Bezonji v. The New DkurrumMy Spinning and Weaving Oom- 
pany (I. L. R., 4 Bom., 576) it appeared that A was employed by B at interv^s of a 
week or fortnight to write up B’s account books, B furnishing him with the necessary 
information either orally or from loose memoranda. HeM that the entries so made 
could not be given in evidence to contradict A under this section as previous state¬ 
ments made by him in writing. The statements were really made, not by A but by 
B, under whose instructions A had written them. 

146. When a witness is cross-examined, he may, in addi- 
Questions lawful in tion to the questions hereinbefore referred to, 

cross-examination. be asked any questions which tend 

(1.) to test his veracity ; 

(2.) to discover who he is and what is his position in life, or 

(3.) to shake his credit, by injuring his character, although 
the answer to such questions might tend directly or indirectly 
to criminate him, or might expose or tend directly or indirectly to 
expose him to a penalty or forfeiture. 

147. If any such question relates to a matter relevant to 
When witness to be the suit or proceeding, the provisions of section 

compelled to answer, one hundred and thirty-two shall apply thereto. 

148. If any such question relates to a matter not relevant 

to the suit or proceeding except in so far as it 
affects the credit of thejritness by imuring bis 
be asked and when character, the Uourt shall decide whether or 
witness compelled, to not the witness shali be compelled to answer it, 
answer. may, if it thinks fit, warn the Witness that 

he is not obliged to answer it. In exercising its discretion, the 
Court shall have regard to the following considerations :— 

(1.) Such questions are proper if they are of such a nature 
that the truth of the imputation conveyed by them would 
seriously affect the opinion of tlie Court as to the credibility of 
the witness on the matter to which he testifies: 

(2.) Such questions are improper if the imputation which 
they convey relates to matters so remote in time, or of such a cha¬ 
racter, that the truth of the imputation would not affeot, wr would 
affiset in a slight degree, the opinion of the Court as to the cre^bi* 
lity of the witness on the matter to which he testifies: 
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(3,) Such questions are improper if there is a great dispro¬ 
portion between the importance of the imputation made against 
the witness's character and the importance of his evidence: 

(4.) The Court may, if it sees fit, draw, from the witness’s 
refusal to answer, the inference that the answer if given would be 
unfavourable. 

149. No such question, as is referred to in section one 
Question not to be hundred and forty-eight, ought to be asked, un¬ 
asked without reason- less the person asking it has reasonable grounds 
able grounds. thinking that the imputation, which it 

conveys, is well founded. 


Illustrations. 

(a.) A barrister is in.slructed by an attorney or vakil that an impor¬ 
tant witness is a dakait. This is a reasonable ground for asking the witness 
whether he is a dakait. 

(h.) A pleader is informed by a person in Court that an important 
witness is a dakait. The informant, on being questioned by the pleader, 
gives satisfactory reasons for his statement. This is a reasonable ground for 
asking the witness whether he is a dakait. 

(c.) A witness, of whom nothing whatever is known, is asked at random 
whether he is a dakait. There are here no reasonable grounds for the 
question. 

{d.) A witness, of whom nothing whatever is known, being questiono 1 
as to his mode of life and means of living, gives unsatisfactory answers. 
This may be a reasonable ground for asking him if he is a dakait. 

160. If the Court is of opinion that any such question 
T> 1 E n -A was asked without reasonable grounds, it may. 

Procedure of Court . . i j u i. • l ” ^ j i -i 

in case of question u it was asked by any barrister, pleader, vakil 

being asked without or attorney, report the circumstances of the 

reasonable grounds. High Court or other authority to 

which such barrister, pleader, vakil or attorney is, subject in the 
exercise of his profession. 

161. The Court may forbid any questions or inquiries which 
Indecent and scan- it regards as indecent or scandalous, although 

dalouB questions. such questions or inquiries may hava some 
bearing on the questiona before the Court, unless they relate to 
facts in issue, or to Aatters necessary to be known in order to 
determine whether or not the facts in issue existed. 

162. The Court shall forbid any question which appears to 
Questions iatended it to be intended to insult or annoy, or which, 

to insult or «mnoy. though propr in itself, appears to the Court 
npedles^y offensiye in forjp. 
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153. When a witness has been asked and has answered any 
Exclusion of evi- which is relevant to the inquiry only 

dence to contradict in SO far as it tends to shake his credit by in- 
Ruswera to questions jtiring his cliaracter, no evidence shall be given 
testing veracity. Qontr^dict him ; but if he answers falsely, 

he may afterwards be charged with giving false evidence. 

Exception 1.—If a witness is asked whether he has been 
previously convicted of any crime and denies it, evidence may 
be given of his previous conviction. 

Exception 2.—If a witness is asked any question tending to 
impeach his impartiality, and answers it by denying the facts 
suggested, he may be contradicted. 

Illustrations. 

(a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether in a former transaction, he had not made 
a fraudulent claim. He denies it. Evidence is oftered to show that he did 
make such a claim 

The evidence is inadmissible. 

(6.) A witness is asked whether he was not dismissed from a situation 
for dishonesty. Ho denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

* The evidence is not admissible. 

(c.) A affirms that on a certain day he saw B at Lahore. A is asked 
whether he himself was not on that clay at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which affects 
his credit, but as contradicting the alleged fact that B was seen on the day 
in question in Lahore. 

In each of these cases the witness might, if his denial was false, be 
charged with giving false evidence. 

(^.) A is asked whether his family has not had a blood feud with the 
family of B against whom he gives evidence. 

He clenies it. He may be contradicte<i on the ground that the question 
tends to impeach his impartiality. 

Eotes. 

If a man deny having made a promissory note, and the fact whether he had 
or not is relevant to the trial only in so far as it might affect his cr^it, no con¬ 
tradiction of his statement could, according to the principle of this section, in strict¬ 
ness be received. Rep V, Parhhudm Ambaram awl Bom.,, YL. C. H, 90). 

In Reg. v, Sakharam Mukuridgi and thre^ others (11 Bom. H. 0. R., 16<Jh 
Evidence was held to be admissible to prove that two witnesses for the proseoutiw 
were at Dhond till the afternoon of the day of the fire and to show that it was hig h ly 
improbable that they should have left Dhond at about 11a, m. or noon, and ther^bre 
highly improbable that the accused should have been seen by them at Wjdile, as f^hey 
asserted at 1 p. m, The case was like that in UL (c) to this section, which shows 
the admissibility of the testimony does not depend on the cross-examination 6f the 
witnesses to be contradicted. 
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164. The Court may, in its discretion, permit the person 
Question by party '^ho calls a witness to put any questions to 
to bii own witness. him which might be put in cross-examination 
by the adverse party. 

166. The credit of a witness may be impeached in the 
Impeaching credit following ways by the adverse parly, or, with 
of witness. the consent of the Court, by the party who 

calls him:— 

(1.) By the evidence of persons who testify that they, from 
their knowledge of the w'itness, believe him to be unworthy of 
credit; 

(2.) By proof that the witness has been bribed, or has 
accepted the offer of a bribe, or has received any other corrupt 
inducement to give his evidence ; 

(3.) By proof of former statements inconsistent with any 
part of his evidence which is liable t o be. contradicted; 

(4.) When a man is prosecuted for rape or an attemptii to 
ravish, it may bo shown that the prosecutrix was of generally 
immoral character. 

Explanation .—A witness declaring another witness to be 
unworthy of credit may not, upon his examination-in-^hief, give 
reasons for his belief, but he may be asked his reasons in cross- 
examination, and the answers w’hich he gives cannot be contradict¬ 
ed, though, if they are false, he may afterwards be charged with 
giving false evidence. 

Illustrations, 

(a.) A sues B for the price of goods sold and delivered to B. C says 
that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he 
had not delivered the goods to B. 

The evidence is admissible. 

(6.) A is indicted for the murder of B. 

0 says that B, when dying, declared that A had given the B wound of 
which he died. 

Evidence is offered to show that, on a previous occasion, C said that the 
wound was not given by A or in his presence. 

The evidence is admissible. 

Notes. 

The word in italics indicates the change made in this secUou by section 11 of 
Act XVIII of 1872. 

llierttleof English Law oh this point is that the credit of a witness may, 
amongst other W^fl, be impeached by evidence of facts, conti-adiotory of the evidence 
givim by him. express pitovision of the Indian law is less extensive. The 
witness's credit, it is provided, csta only.be impeached in certain specified ways, that 
is, by questions or by testimony ^going flirectly to his credit, not mediately through a 
oontoMiictiott of the particulari matter deposed to by him in the case, Meg. v. 
Sgkharmi Mttkun^^ md three khre {11 Bom, H, C. It, lfi6). 
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166. When a witness whom it is intended to corroborate 


Questions tending 
to oorroborate evi¬ 
dence of relevant fact 
admissible. 


.gives evidence of any relevant fact, he may be 
questioned as to any other circumstances which 
he observed at or near to the time or place at 
which such relevant fact occurred, if the Court 


is of opinion that such circumstances, if proved, would corrobo¬ 
rate the testimony of the witness as to the relevant fact which 
he testifies. 


Illustration, 


A, an accomplice, gives an account of a robbery in which he took part. 
He describes various incidents unconnected with the robbery which occurred 
on his way to and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate 
his evidence as to the robbery itself. 


167. In order to corroborate the testimony of a witness, any 
former statement made by such witness relat¬ 
ing to the same fact, at or about the time when 
the fact took place, or before any authority 
legally competent to investigate the fact, may 
be proved. 


Former statements 
of witness may be 
proved to corroborate 
later testimony as to 
same fact. 


Note. 

Former statements made by an accomplice to Ins parents and to police officers 
shortly after a murder cannot be used under this section to corroborate his testimony 
though they may be consistent witlx it. Heg. v, Malapa bin Kapana and others 
(11 Bom. H. C. R., 196). . 

158. Whenever any statement, relevant under section 
thirty-two or thirty-three. Is proved, all matters 

l>e^roved’iu**SnnM^ either in order to contradict 

tion with proved or to corroborate it, or in order to impeach or 
statement relevant confirm tho credit of the person by whom it 
un er section 32or33. made, which might have been proved if 

that person bad been called as a witness and had denied upon 
cross-examination the truth of the matter suggested. 

169. A witness may, while under examination, refresh his 
Refreshing me- memory by referring to any writing made by 

himself at the time of the transaction concern¬ 
ing which he is questioned, or so soon afterwards that the Court 
considers it likely that the transaction was at that time fresh in 
his memory. 

The witness may also refer to any such writing made by any 
other person, and read by the witness within the time aforesaid^ if 
when he read it he knew it to be correct. ^ ^ 
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Whenever a witness may refresh his memory fey reference to 
WienmtaeMmay any dooumenl^ he may. with tte MnniMw# of 
U86 copy of docu- the Court, refer to a copy of such document; 
meat to rrfreah me- Provided the Court be satisfied that there is 

sufficient reason for the non-production of the 

original. 

An expert may refresh his memory by reference to profes¬ 
sional treatises. 


Notes. 

Section 119 of Act X of 1872 not making it obligatory upon a police oflloer to 
reduce to writing any statements made to him during an investigation, neither 
that section nor section 91 of this Act renders oral evidence of such statements in¬ 
admissible. If the statements be actually reduced to writing, the writing itself 
cannot be treated as part of the record or used as evidence but may be used for the 
purpose of refreshing the memory under the present section. Consequently, the 
person making the statements may properly be questioned about them; and, with 
a view to impeach his credit, the police officer himself or any other person in whose 
hearing the statements were made, can be examined on the point under s. 155. 
Meg. V, Uttam CJiand Kapur Chand and othern (11 Bom H, C. R 12Q). 

The plaints and records in a number of suits upon bonds instituted by the same 
pliuntlT against different persons were destroyed by ffre. The suits were reiBstitstad 
and duplicate copies of the plaints were filed. The only evidence of the esecutmi 
of the bonds from which the plaints were prepared, consisted of a register kept by 
the plaintiff’s gomastas, in which the names of the executants, the quantity of rice lent 
to them, ita price, the instalments in which the price was to be paid and the 
names of the attesting witnesses to the bonds were entered in tabular form. 
ITeld that, though the register was not secondary evidence of the contents of the 
bonds, yet it was a d'> 2 ument which might be referred to by a witness for the pur¬ 
pose of refresliing his memory under this section; and IP so he might be able 
the aid of the register to give evidence both as to the execution and contents of 
the bonds upon which the Court could act and pass a decree in favour of the 
plaintiff. Taraek Nath Mullkk v. Jeamat Nosya. (1. L. R., 6 Cal., 363). 

A prisoner has no right to insist that a police diaiy, if not in Court, shall be 
sent for, or, if it be in Court, that it be referred to for the purpose of refreshing 
the memory of a police officer under examination. 

Per Wilson J: —A. witness cannot be compelled to refresh his memory from any 
doouu^ent unless the document is either in the possession of the party who desires 
to put it to the witness, or is at least such as he oan insist on havieg produced. 

ITifoon, J., also approved of the case Uttamchand mAKapurchand (11 Bom., 
H. C. R., 120) above cited and explained it thus : “ what was decided in that case 
was this, that when a witness comes forward at a trial and makes a atatsmaet con¬ 
tradicting his statements previously made to the police, the accused or his pleader is 
entitled to cross-examine him with respect to his former statement; that if he 
desires it he may be contradicted ; and that one of the ways in which he may be con* 
tradioted is by calling the police officer before whrau be made the statsmiNit who 
mey refresh his memory from hSi diary. KaUchamn Chmari (10 C. L. R., 51.)., 

160. A witness may also testify to facts mentioned in 

Testimony to facts mentioned in seetii9ls one 

stated in document bundrpd and fifty-nine, although ho lias m 
mentioned in section speci^s recollection of the facts thepigelves if 

he is |ure tHat the facts were correotfy: record” 
ed in the dyament. 
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lUmtration. 

A book-keeper may testify to facts reoorded by him in books r^larly 
ke^ hi the ootime of business, if he knot^s that the books were oorrecftfy kep^ 
although be has forgotten the particular transactions entered. 

161, Any writing referred to under the provisions of the 

Bight of adverse preceding sections must be produced 

par^ as to writing and shown to the adverse party if he requires 
used to refresh me- it; such party may, if he pleases, cross-exa- 

mine the witness thereupon. 

162. A witness summoned to produce a document shall, if it 
Production of do- is in his possession or power, bring it to Court, 

cuments. notwithstanding any objection which there 

may be to its production or to its admissibility. The validity of 
any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it 
refers to matters of state, or take other evidence to enable it to 
determine on its admissibility. 

If for such a purpose it is necessary to cause any document 
Translation of do- to be translated, the Court may, if it thinks 
cuments. direct the translator to keep the contents 

sfecret unless the document is to be given in evidence : and if the 
interpreter disobeys such direction, he shall be held to have com¬ 
mitted an offence under section one hundred and sixty-six of the 
Indian Penal Code. 


163. When a party calls for a document which he has 

Document eaUed produce, and 

for and produced on such document is produced and inspected by 
noti^, must be given the party calling for its production be is bound 

SroteS^SeT’'' ‘0 8*'"® ‘‘ evidence if the party producing 
. it requires him to do so. 


164. When a party refuses to produce a document which 

Using as evidence notice to produce, he cannot after¬ 

document production wards use the document as evidence without 
of which was refused the consent of the other party or the order of 

the Court. 


Illustration. 

A soas B oa aa agreement and gives B notice to produce it. At the 
trial, A oalls for the document and B refuse to produce it. A gives second¬ 
ary evidence of its contents. B seeks to produce the document itself to 
contradict the secondary evidence given by A, <w in order to bhow that the 
i^ement is net stoped. fle cannot do so. 
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106. The Judge may, in order to discover or to obtain 
Judge's power to proper proof of relevant facts, ask any question 
put questions or or- he pleases, in any form, at any time, of any 
der production. witness, or of the parties, about any fact relevant 

or irrelevant; and may order the production of any document or 
thing: and neither the parties nor their agents shall be entitled 
to make any objection to any such question or order, nor, with¬ 
out the leave of the Court, to cross-examine, any witness upon any 
answer given in reply to anj^ such question. 

Provided that the judgment must be based upon facts 
declared by this Act to be relevant, and duly proved. 

Provided also that this section shall not authorize any Judge 
to compel any witness to answer any question, or to produce any 
document which such witness would be entitled to refuse to answer 
or produce under sections one hundred and twenty-one to one 
hundred and thirty-one both inclusive, if the question were asked 
or the document were called for by the adverse party ; nor shall 
the Judge ask any question which it would be improper for any 
other person to ask under sections one hundred and forty-eight 
or one hundred and forty-nine ; nor shall he dispense with pri ¬ 
mary evidence of any document, except in the cases hereinbefore 
excepted. 

Notes. 

In Begv. Sahharam Muhmd^iand three others (11 Bom H. C. R., 166). West, J., 
said “ when the Counsel for the prisoner has examined or declined to cross-examine 
a witness, and the Court afterwards, of its own motion, examined him, the witness 
cannot then, without the permission of the Court, be subjected to cross-examination. 
When, after the examination of a witness by the complainant and the defendant, the 
Court takes him in hand, he is puT under special pressure as the Judge is empowered 
to ask any question he pleases, in any form about any fact relevant or irrelevant; 
and he is, therefore at the same time placed under the special protection of tlie 
Court, which may, at its discretion, allow a party to cross-exanaine him but this can¬ 
not be asked for as a matter of right. 

This principle applies equally whether it is intended to direct the examination 
to the witness’s statements of fact, or to circumstances touching his credibility, for 
any question meant to impair his credit teutls (or is so designed) to get rid of the e^ect 
of all his answers and of each of them just as much as one that may bring out an in¬ 
consistency or contradiction. It is then a cross-examination upon answers, upon 
every answer given to the Court and is subject to the Court’s control.” 

In the case of the Empress v. Orish Chunder Taluhdar (I. L. R., 5 Cal., 614) 
Jackson, J., held that where the Judge thought it necessary to call one of the wit¬ 
nesses for the prosecution (who was examined by theMagistrate in the enquiry which 
preceded the committal of the case to the Sessions Court and was not ml^ at the 
SesMons trial nor offered for crc«s-examination by the accused) for the purpose of 
didting sotne f&cts which he thought material for the prosecution, the prisoner 
ought to have been allowed an c^portunity of putting any question that he thought 
necessary in cross-examination. ^ / 

See case Moof Bnx Kdd\ Sheik Toyed and Jamir Mundk (7 C. L. B., 886 ; 
1; L. B., 8 Cal., 270); quoted in |iotes to section 138 (ante p. 106). 
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166, In cases tried by jury or with assessors, the jury or 
Power of Jury or assessors may put any questions to the witness- 
Assessors to put es, through or by leave of the Judge, which the 
questions. Judge himself might put and which he consi¬ 

ders proper. 


CHAPTER XL 

Of Improper Admission and Rejection of Evidence. 

167. The improper admission or rejection of evidence shall 
No new trial for ground of itself for a new trial or re- 

improper admission versal of any decision in any case, if it shall 
or rejection of evi- appear to the Court before which such objection 

is raised that, independently of the evidence 
objected to and admitted, there was sufficient evidence to justify 
the decision, or that, if the rejected evidence had been received, 
it ought not to have varied the decision. 

Notes. 

Where a copy of a deposition is improperly admitted, such admission is not 
ground of itself for a new trial, if independently of the evidence so admitted, there 
is sufficient evidence to justify the decision. Wooma Kant Bukahee v. Oanga Narain 
Phowdhry and Olivers (20 W. li., 384). 

This section applies to criminal as well as civil cases ; and it is for the Court of 
Sessions to decide whether there is evidence enough apart from any irregularity, to 
convict an accused person. Queen v. Hurryhole Qhose (25 W. R., Cr., 36 j I. L. R., 
1 Cal., 207). 

In PUamher Jina'a case (1. L. R. 2 Bom., 61) Westropp, <7. J., was clearly of 
opinion that this section is applicable to criminal as well as to civil cases, and is so to 
criminal cases, whether or not the trial has been had before a jury ; and that the 
expression in this section “ the Court before which such objection is raised ” includes 
the reviewing or appellate Court. That this section applies to criminal as well as to 
Civil Courts was, his Lordship thought, satisfactorily established by the 1st section, 
which renders the Act applicable to “ all judicial proceedings in or before any 
Court including Courts martial,” with certain exceptions not material in this case ; 
and by the 3rd section which declares that the word Coiut includes all Judges and 
Magistrates. 
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SCHEDULE, 

. . 0 — 

ENACTMENTS EEPEALED. 
(See Section ^.) 


Nuxober and year. 


Title. 


Extent of repeal. 


Stat. 26, Oeo. III., 
Cap. 57. 


For tJie further regulation of the 
trial of persons accused of certain 
offences committed in the iCast 
Indies ; for repealing so much of an 
Act, made in the twenty*fourth 
year of the reign of his present 
Majesty (intituled * An Act for the' 
better regulation and management 
of the affairs of the East India 
Company, and of the British pos¬ 
sessions in India, and for establish* 
ingaCourt of Judicature for the more 
speedy and effectual trial of persor s 
accus^ of offences committed in 
the East Indies’) as requires the ser¬ 
vants of the East India Company to 
deliver inventories of their estates 
and effects ; for rendering the laws 
more effectual against persons un¬ 
lawfully resorting to the East In¬ 
dies ; and for the more easy proof, 
in certain cases of deeds and 
writings executed in Great Britain 
or India. 


Section thirty-eight so 
far as it relates to 
Courts of Justioe in the 
East Indies, 


Btat. 14 and 16 Vic., 
Cap. 99, 


Act XV. of 1852 ... 
Act XIX. of 1868... 

Act XL of 1855 ... 
Act XXV of 1861... 

Act I. of 1868 ... 


To amend the Law of Evidence 


To amend the Law of Evidence 


To amend the Law of Evidence in 
the Civil Courts of the East India 
Company in the Bengal Presidency. 

For the furtber improvement of the 
Law of Evidence. 

For amplifying the procedure of, the 
Courts of Cnminal J udicathre not 
established! by Bo^l Charter. 

The GeneraiClauses Act, 1868 


Section eleven and so 
much of section nine¬ 
teen as relates to BritMi 
India. 

I 

So much as has not bssn 
heretofore repeated. 

Section nineteen. 


So much as has not been 
heretofore repealed. 

Section two hundred and 
thirty-seven. 

Sections seven and 


— 
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ACT No. X, OF 1873. 


Fabseo bt the Gotebnob-Gbhebal of Ihou in Ooukcu. 

(Received the assent of the Govirnor-Qeneral on the 8th April 1873. 


AN ACT TO CONSOLIDATE THE LAW RELATING TO JUDICIAL OATHS 

AND FOR OTHER PURPOSES. 


Whereas it is expedient to consolidate the law relating to 
Preamble judicial oaths, affirmations, and deelamticais, 

and to repeal the law relating to official oathe, 
affirmations and declarations; It is hereby enacted as follows :— 


Short title. 


I.-^PilELlMINART. 

1. This Act may be called “ The Indian 
Oaths Act, 1873.” 

It extends to the whole of British India, and so far as p^fwsds 
subjects of Her Majesty, to the territories of 
Native Princes and States in alliance with Her 

Majesty; 

Commenoement , it shall come into fowe on tbe fint 

day of May 1878. 

2. The enactments specified in the schedule hereto annax' 
Repeal of enact- ed are repealed to the extent mentioned in 

ments. the third column thereof. 

3. Nothing herein contained applies to proceedings beffire 
Saving of. cer^n Oourts Martial, or to oaths, affirmations or da- 

oathsandaffirmationB. clarations prescribed by any law whicb, under 
the provisions of the Indian Councils Act, 1861, the Governor 
Qenend m Cdanoii has not power to repeal. 


IL—Authority to administer Oaths and Affirmations. 

4, The following Courts and persons are authorized to 
Authority to ad- administer, by themselves or by an officer emr 
iMiMt eatha and powered by them in this behalf, oatha and ikffir* 

actions in discharge of the dutsaa or in 
ewamse of the powers imposed or conferred upon them 
lybylaw;— 
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120 AtrrHORITY TO ADMINISTEB OATHS AND AEFIBMATlONS. 

(a.) All Courts aiid persons having by law or consent of 
parties authority to receive evidence; 

(b,) The Commanding Officer of any military station occupi¬ 
ed by troops in the service of Her Majesty: provided, 

(1.) that the oath or affirmation be administered within the 
limits of the station, and, 

(2.) that the oath or affirmation be such as a Justice of 
the Peace is competent to administer in British India. 


III.— Pebsons by whom Oaths ob Affirmations must be 


Oathiii or affirmations 
to be made by— 


Interpreters: 


MADE. 

5. Oaths or affirmations shall be made 
by the following persons:— 

(a.) all witnesses, that is to say, all persons who may 

WitnesBes:— lawfully bo examined, or give, or be required 

to give, evidence by or before any Court or 
person having by law or consent of parties authority to examine 
such persons or to receive evidence : 

(h.) interpreters of questions put to 
and evidence given by, witnesses, and 

Jurors. (c.l jurors. 

Nothing herein contained shall render it lawful to administer 
in a criminal proceeding, an oath or affirmation to the accused 
person, or necessaij to administer to the official interpreter of any 
Court, after he has entered on the execution of the duties of his 
office, an. oath or affirmation that he will faithfully discharge those 
duties. 

Affirmation by Where the witness, interpreter or 

Natives or by persons juror is a Hindu or Muhammadan, 
objecting to oaths. 


or has an objection to making an oath, 

be shall, instead of making an oath, make an affirmation. 

In every other case the witness, interpreter or juror shall 
make an oath. ^ 


IV.-rPORMS OF |0 aTHS AND AFFIRMATIONS. 

.7, All;oaths and affixations made under section five shall 
he admlnistej^d according to such forms as 
the Hig)i Court may from time to time pres^ 
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Of OATHS AlTIEMATIONS; 



And until any such forms are prescribed by the High Court, 
Such oaths and affirmations shall be administered according to the 
forms now in use. 

Explanation ,—As regards oaths and affirmations administer¬ 
ed in the Court of the Recorder of Rangoon and the Court of 
Small Causes of Rangoon, the Recorder of Rangoon shall be 
deemed to be the High Court within the meaning of this section. 

8, If any party to, or witness in, any judicial proceeding 
Power of Court to otfers to give evidence on oath or solemn 
tender certain oaths, affirmation in any form common amongst, or 
held binding by, persons of the race or persuasion to which he 
belongs, and not repugnant to justice or decency, and not purport¬ 
ing to affect any third person, the Court may, if it thinks fit, 
notwithstanding anything hereinbefore contained, tender such 
oath or affirmation to him. 

Notes, 

The defendant in this case was cited as a witness by the plaintiff because 
the witnesses of the latter had left the country and the plaintiff could not 
tell when they would return and had been informed that under a Privy Council 
ruling no case could be withdrawn after the issues had been framed. The 
defendant was examined under the usual form of oath, and subsequently the 
pl^tiff informed the Court that his witnesses had returned and they were, examined 
to obviate all objections in the future, but their evidence was:- not considei*ed by 
either of the Lower Courts, as they were of opinion that the plaintiff was bound by 
the oath of the defendant. The High Court considered, however, that this section 
was not in the contemplation of the plaintiff when he cited the defendant as a witness. 
That the defendant was examined under the usual form of oath and not under any oath 
or form of affirmation under this section ; and, under such circumstances, s. 11 was not 
applicable to the case. Sreemunt Ram Totadar v. Ram Krisken Sen (22 W. R, 887). 

The matters in dispute in a suit were, by the desire of tlie parties to the suit, 
referred to arbitration. During the investigation of these matters by the arbitrators 
the plaintiff offered to be bound by the oath of the defendant administered on the 
Koran. The defendant agreed to take such oath, and such oath was accordingly 
administered to him by the arbitrators, and his evidence taken, and an award made 
based on the evidence so taken. On special appeal to the High Court of Allahabad 
by the plaintiff he objected for the first time, the objection not having been taken in 
his memorandum of special appeal, that the arbitrators were not legally competent 
to administer such oath, and the evidence so taken could not form a valid basis of an 
award, and the award was therefore void. 

HRd per Pearson, J,, (the Senior Judge) Spanhle, J., dissenting, with reference to 
the legal competency of the arbitrators to adminster the oath, that the objection was 
good, and that the arbitrators had no power to administer the oath. Per Pearson, J., 
{Spankie J., doubting,) that, as the objection was one which vitally affected the proce¬ 
dure of the arbitrators, it could not be ignored, although it was not preferred in the 
Lower Courts, and was not to be found in the memorand u m of special appeal. Per 
Pearson /.,-that the statement of the defendant made on an oath illegally administered 
could not form a vaUd basis of on award, and the award was void and should be set 
Mide. 

Per ^jawWc, /, that the plaintiff having offered to be bound by the oath,iemd 
the defendant having agreed to ttAe it, the plaintiff was bound by the evidence given 
on such oath, and that, as the arbitrators had, by law and consent of Hie parties, 
autho^tyto receive tbe evidence of the defendant the substitution by them of an 
oath the Koran for an affirmation did not, under the provisions pf s. 13 of thils 
Act, in^lidace such evidence, and consequently render the award based onAuCh 
evidence void, W<m Ulh v, Qhulam AH (I, L. R., 1 All, 685). f 

• ■ •sr' 

■■ft 
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XSI2 .FOIClfS OF OATHS km AFFIRMATIONS. 

9. If any party to any judicial proceeding offers to be bound 

Couitmayask party ^7 ^^7 solemn affirmation as is 

or witness whether he mentioned in section eight, if such oath or 
wiUmakeoathpropos. affirmation is made by the other party to, 
od y opposite party. witness in, such proceeaing, the 

Court may, if it thinks fit ask such party or witness or cause him 
to be asked whether or not he will make the oath or affirmation. 

Provided that no party or witness shall be compelled to 
attend personally in Court solely for the purpose of answering 
such question. 


Note. 

The defendant in a case called upon the plaintiff to swear on the Koran that the 
defendant was not a prior purchaser of the laud in dispute and that he, the pUdntiff, 
was not a witness to the ezecution of the deed. The plaintiff refused to swear and 
the Lower Appellate Court leveised the deuce of the first Court and dismissed the 
suit. Htld that the Lower Appellate Couit was 3 ustihed in raising a presumption 
from the plantiffs refusal, that his case was false the Court having power to act, 
M it did, under the provisions of this Act. Issu Mtah Kalaram Chunder JVaw (2 
C. L R., 476). 

10. If such party or witness agrees to make such oath or 
Administration of affirmation, the Court may proceed to adminis- 
oath if accepted. ter it, or if it is of such a nature that it ms-y 
be more conveniently made out of Court, the Court may issue a 
commission to any person to administer it, and authorize him 
to take the evidence of the person to be sworn or affirmed and 
return it to the Court. 

Note. 

See the case of WaU-Ulla v, Ghulam All (I. L. R., 1AU., 535) cited in notes to 
•eotion 6 supra p. 121. 

Evidence conclusive H- The evidence SO given-shall, as against 

asajiiastperson offer- the person who offered to be bound as afore- 
ing to be bound ^ coficlusive pibof^of th® matter stated. 

Note. 

See the case of SreemutU EaiA ToUtdar v, Earn Kishen Skn (22 W. B., 8S7) 
lotted in notes to s. 8 supra p. 121. 

12. If the party or witness refuses to make the oath or 
Procedure in cose solen^n affirmation referred to in section eight, 
of refusal to make he shall not be co-mpelled to make it, but the 
oath. Court shall record, as part of the proceedings, 

the nature of the oath or affi^rmation proposed, the facts that he 
was asked whether he frould make it, and that he refused it^ 
together with any reason^ which he may assign for Ms refusal. 
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V.— Miscellaneous. 

13* No omission to take any oath or make any affirmation^ 

Proc«ding».iid.ri- “O substitution of any one for any other of 
dance not invalidated them, and HO irregularity whatever in the form 
by omission of oatb in which any one of them is administered^ 
or irregularity. shall invalidate any proceeding or render in¬ 

admissible any evidence whatever, in or in respect of which such 
omission, substitution or irregularity took place, or shall affect the 
obligation of a witness to state the truth. 

SA Notes. 

See the case of Quieen w. Anvmo Chucherhuity mid others (22 W. K, Cr., 1) cited 
under s. 118 of the Evidence Act, 1872 (ante p. 93.) 

See also the case of Queen v. Mmamat Itwarya (22 W. R., Cr., 14) cited under 
tile same section of the same Act (ante p. 93.) 

The majority of the Full Beutii at Calcutta held (Jackson, J, dissenting) that 
the word “ omission ” in this section includes any omission and is not limits to ac« 
ddental or negligent omissions Queen v. Sewa Bhogta (23 W. R., Cr., 12). 

See also the case of Wali-Ulla v. GhulamAli (1. L. R., 1 AIL, 636) cited in 
notes to B. 8 supra p. 121. 

14. Every person giving evidence on any subject before 
Persons gfving evi- Court or person hereby authorized to ad¬ 

minister oaths and affirmations shall be bound 
to state the truth on such subjects. 

16. The Indian Penal Code, sections 178 
and Idl shall be construed as if, after the word 
“ oath'' the words or affirmation ” were in- 


dence bound to state 
the truth. 

Amendm e nt of 
Penal Code, sections 
178 and 181. 


serted. 


16. Subject to the provisions of sections three and five, no 
Official oaths abo- person appointed to any office shall, before 

entering on the execution of the duties of his 
office, be required to make any oath, or to make or subscribe any 
affirmation or declaration whatever. 
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M OATES. 

SCHEDULE. 

(See 8mtiovt%) 

- 0 - 

PART I.—STATUTES. 


Number and year. 

Title. 

Extent of repeal. 

9 Geo. IV., c. 74 ... 

' k’ > 

An Act for improving the jSldmiili^^ 

’ > >- '*• ^ 

“SectiShs t&irt;^-Blx %hd 


tration of criminal Justice in the 
East Indies. 

thirty-seven. 

3 and 4 Wm. IV., 

An Act to allow Quakers and Mora- 

The whole Act, so fares 

■ c. 49, 

vians to make Affirmation in all 

it applies to British 

■ 

cases where an oath is or shall be 
required. 

India. 

3 and 4 Wm. IV., 

Jte*. Act^^ allow the* people' caMM 

The whole Act, so far as 

, c. 82. 

Separatists to make a solemn Affir¬ 
mation and Declaration instead of 
an oath. 

it applies to British 
India. 

5 and 6 Wm. IV., 

An Act to repeal an Act of the 

The whole Act, so far as 

c. 62. 

present Session of Parliament, inti¬ 
tuled “ An Act for the more effec¬ 
tual Abolition of Oaths and Affirma¬ 
tions taken and made in various 
Departments of the State, and to 
substitute declarations in lieu there¬ 
of ; and for the more entire Sup¬ 
pression of voluntary and extrajudi¬ 
cial Oaths and Affidavits and to 
make other Provisions for the Aboli¬ 
tion of unnecessary oaths. 

it applies to British 
India. 

1 and 2 Vic., c. 77.. 

An Act for permitting Affirmation 
to be made instead of an oath in 
certain cases. 

The whole Act, so far as 
it applies to British 
India. 


PART II.—ACTS. 


Number and year. 

Subject or Title. 

Extent of repeal. 

IX. of 1886 

,, 

Commanding Officer’s power to ad- 

The whole. 


mimster: Oaths. 

• 

XXL of 1837 ... 

Office Oaths and declarations. 

So much as has not been 


repealed. 
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SOBEDULk 

PART 11.—A.(n:S.-‘( Continued.) 



Number and year. 



V. of 1840 


XV. of 1843 


XV. of 1862 


44 t 


An Act concerning the Oaths and 
Declarations of Hindoos and Maho- 
medans. 

An Act for the more extensive em¬ 
ployment of Uncovenanted Agency 
in the Judicial Department. 

An Act to amend the Law of Evi¬ 
dence. 


Extent of repeal. 


So much as has not been 
repealed. 

Section two. 


Section twelve. 


XII. of 1866 


... An Act to amend the Law respecting 
the employment of Ameens by the 
Civil Courts in the Presidency of 
Fort William. 


Section four. 


VII. of 1857 

XII. of 1869 

XVIII. of 1863 


IV. of 1866 

IL of 1869 
IV of 1871 


•Jm 


... An Act for the more extensive em¬ 
ployment of Uncovenanted Agency 
in the Revenue and Judicial De¬ 
partments in the Presidency of Fort 
St. George. 

.. An Act to make better provision for 
the trial of Pilots at the Presidency 
of Fort William in Bengal for 
breach of duty. 

... An Act to make provision for the 
speedy and efficient disposal of the 
business now pending in the office 
of the Master of the High Court of 
of Judicature at Fort William in 
Bengal, and to provide for the 
abolition of Oaths now administered 
to Hindoos and Mahomedans in the 
said Court, and to amend the Code 
of Civil Procedure in respect of pro¬ 
cess issued out of the said Court in 
• the exercise of its Original Civil 
Jurisdiction. 

... An Act to amend the constitution of 
the Chief Court of Judicature in 
the Piinjab and its Dependencies. 

... An Act for the appointment of Jus¬ 
tices of the Peace. 

... An Act to consolidate and amend 
the Laws relating to Coroners. 


Section two. 


Sections twelve and fif. 
teen. 


Section nine. 


Section five. 


Sections seven and eight. 

Section seven, and in 
section thirty-«i§dit,the 
words *'and suchde^tyr 
shall take and subso 
cribe, before one of the 
Judges of the B%It 
Court,an oaUitiiathe 
will fidthful^diwhaige 
the duriai ^ nig ’* 
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PART IL~ACTS.— 


KumlMr and year. 

Title. 

Ez^tent of repeid. 

VL of xm 

An Act to consolidate and amend 
the law relating to the Biatrict and 
Subordinate Civil Courts in Bengal. 

SecUoft thirteen. 

VI. of 1872 

An Act to Amend the Law relating 
to Oaths and Affiimations. 

The whole. 

XVm. of 1872 .. 

An Act to amend the Indian Evi¬ 
dence Act, 1872. 

SoctCon twelve. 

Bombay Act VI of 
1866. 

An Act to amend the Law relating 
to certain Declarations of Office in 
the Bombay Presidency. 

The whole. 


PART III.—REGULATIONS. 


Number and year. 

Title. 

Extent of repeal 

Bengal Regulation 

A Regulation for receiving, trying 
and deciding Suits or Complaint 
declared cognizable in the Courts 
of Dewany Adawlut established in 
the several Zillahs, and in the Cities 
of Patna> Dacca, mid Moorshedabad. 

So much of section six 

IV. of 1793. 

as has not been repeal¬ 
ed. 

Bengal Regulation 
III. of 1803. 

A Regulation for reoeiviog, trying, 
and deciding Suits or Complaints 
declared cognizable in the Courts 
of Adawlut established in ^e 
several Z^lahs in the Provinces ced¬ 
ed by Uie Nawab Vizier to the 
Honourable the English East India 
Company. 

So much of section seven 

as has not been repeal¬ 
ed, and section eight. 

Bengal Regulation 
IX. of 1833. 

A Regulation to modify certain 
portions of Regulation VII of 1822, 
and Regulation IV of 1828 : to 
provide for the more tmeedy and 
satisfaotoly Decision of Judicial 
(juestioua cognizable by Officers of 
Revenue employed in mahing set¬ 
tlements imdnr the above Regula¬ 
tions ; for enfordng the produotion 
of the Village Accounts; for the 
mere extensive Employment of 
Native Agtocy in the Revenue 
Department; and to declare the 
Intent of sectioif V, Regulation VII 
of 1822,' touching Claims to Mali- 

Iciiiinn., 

Section nineteen. 
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SOBEDUBS. 


,PABT in.~EEaULATIOmH^a»i«»»t*dL; 


Kmuber. atad yeax. 

• . ^ : 

Title. . 

Bxtentr of ■ 

Hadras Regulation 
otlSOS. 

A Regulation for defining the Duties 
of the Board of Revenue, and 
for determining the extent of the 
. Powers vested in the Board of Re¬ 
venue. 

Secriona !bwo « 9 d i^oe. 

Madras Regulation 
II. of 1808. 

A Regulation for describing and de¬ 
termining the conduct to be observ¬ 
ed by Collect(»‘S in certain cases. 

Sections three and four. 

Madras Regulation 
XIV of 1816. 

A Regulation for amending and 
modifying the Rules which have 
been pased regarding the Office of 
V^eel or Native Pleader in the 
Courts of Civil Judicature. 

Section five. 

Bombay Regula¬ 
tion VI of 1799.* 

Bombay Regulation 
II oi 1827. 

A Regulation for enacting the exis¬ 
ting Rules for the Collection of the 
Bombay Customs. 

A Regulation for defining the consti¬ 
tution of Courts of Civil Justice, 
and the powers and duties of the 
Judges end officers thereof. 

Section two, clause two, 
from and including tiie 
words “ Previous to" 
down to the end of 
that clause. 

Sections four and fifteen. 
In section eleven, 
clause one, the words 
“ who previously to en¬ 
tering on the duties of 
thuir offices shall take 
and subscribe in open 
Court the oath contain¬ 
ed in Appendix B" 
Appendix B. 

Bombay Regulation 
XII of 1827. 

• 

A Regulation for the establishment 
of a system of Police throughout 
the ZiUahs subordinate to Bombay, 
for providing Rules for its Adminis¬ 
tration, and for defining the Duties 
and powers of all Police Authorities 
and servants. 

So much of section three, 
clause five, as has not 
been repesJed. 

Bombay Regulation 
XIII of 1827. 

A Regulation for defining the consti¬ 
tution of Courts of Criminal Justice, 
and the Functions and Proceedings 
thereof. 

So much of seotion 
thirty, six, clause two, 
as has not been repeal¬ 
ed. 

Bombay Regulation 
XVI of 1827. 

A Regulation for defining the duties 
of the Collector, and his powers in 
regard to subordinate Revenue 
officers, and providing Rules for the 
guidance of Land Revenue Officers 
in general throughout the Terri¬ 
tories subordinate to Bombay. 

Section three and so 
much of section five as 
relates to taking oaths. 

Pnated at j>. 24 $ of Clarke's edition of the Bombay Regulationsi London, iSsiT* . 













PDF Compressor Pro 


liS SOHEDULB. 

PART III.~REatTLATr01TS.~rCb»<i»«ecr.; 


. Ktimber and year. 

Til^e. Extent of repeal. 

Bombay Regulation 
XIX of 1827. 

A Regulation for the Preeidenoy, Section onei dlatiae two ^ 
prescribing Rules for the Assess- and section six from 

ment and Collection of the Land and inoludingthe words 

Revenue, and for collecting Taxes ** and shidl" down to 
on Shops and Stalls, on beating the the end. 

Battakee or making proclamation Appendix A. 
by the Crier, on Country Music, on 

Wedding Sheds and places of Pub* 
lie Amusement, on Houses, on 

Carriages, and on Horses; for caus* 
ing Individuals who may sell or 
transfer Houses or Tenements sub* 
ject to quit or ground rents to give 

Notice of the same to the Collector ; 
and also for levpng Fees in the 

Court of Petty Sessions and Police 

Offices, 

Bombay Regulation 
XVIII of 1880. 

A Regulation providing for the Section two, 
appointment of a Joint Judge within 
the Zillah of Poonah. 
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INDEX. 


ABBREVIATIONS: 

evidence of meaning of, 81. 

ABETMENT: 

of offence, confession of persons tried 
for : See Confession. 

ACCEPTOR : See Bill of Exchange. 

accommodation acceptor ; See Oral Evi¬ 
dence. 

ACCESSION; 

and sign manual of Sovereign, judical 
notice to be taken of, 50. 

ACCIDENT ; 

evidence to show whether act due to, or 
to intention, 14. 

ACCOMPLICE: 

confession implicating accomplice : See 
Confession. 

presumption as to accomplice, 88-89. 

IS a competent witness against an accus¬ 
ed person, 100. 

conviction not illegal because it pro¬ 
ceeds on uncorroborated testimony of, 
100 . 

unworthy of credit when evidence not 
corroborated in material particulars, 
88-89. 

when corroborated by fellow-prisoner, 
89. 

when accomplice had been previously 
convicted of the same offence, 89. 
when testimony of identity of accused 
person cannot be corroborated, 89. 

coiToborative evidence as to cm'pus de¬ 
licti, 89. 

evidence of, alone cannot convict unless 
credited by the Jury or the Court, 
89. 

when witness is to be considered an ac¬ 
complice, 89. 

ACCOUNT BOOKS ; 

admissible as evidence under ss. 32 and 
84, 84.- 

if containing entries not made by or at 
the dictation of a person who had a 
personal knowledge of the truth of 
the facts stated, 34. 
if regularly kept in course of business, 
84, 40. 

when they refer to a matter into which 


ACCOUNT— 

the Court has to enquire, 40. 
but not alone sufficient to charge any 
person with liability, 40. 
proved not to have been regularly 
kept in course of business, 34. 
but kept on behalf of a firm of con¬ 
tractors by its servant or agent em¬ 
ployed for the purpose, 34. 
entries in books of account regularly 
kept, relevant, but not alone sufficient, 
40. 

books must be entered up as transac¬ 
tions take place, 40. 

note in, of promise to pay brought for¬ 
ward as evidence, 70. 
entries made in, at the dictation of, or 
from memorandum supplied by, ano¬ 
ther, cannot be admitted as evidence 
to contradict writer when a witness, 
109. 

jama-wasil-baki papers when admissible 
as evidence, 40. 

ACCOUNTS : See Account Books, ’ 
provable by secondary evidence of persons 
who have examined, 54-55. 

ACCUSED : See Accomplice, Approver, 
Burden of Proof, Confession, 
as witness for co-accused : See Witness, 
right of, to recall and cross-examine wit¬ 
nesses after charge has been framed, 
cases referring to, 105-7. 
not the same as accused summoning a 
witness' under s. 362 of Act X of 
1872, 106. 

in a warrant case, 106. 
witnesses examined by, previous to pre¬ 
paration of charge can be recalled and 
cross-examined, when treated as wit¬ 
nesses for prosecution, after accused 
has been put upon his defence, 106-6. 
even though accused simply pleads 
“not guilty,” 106. 

no appeal lies to Sessions Court from 
order of Magistrate refusing to recall 
such witnesses, 106. 

High Court can interpose, 106., , 

accused not bound to show he has 
reasonable grounds foa- his applioatioa, 
106. 
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ACCUSED—confiwwerf. 

a prisoner tried on a second cliarge with- 
out being allowed to cross-examine 
witnesses of first charge with respect 
to second charge, 106. 

proper time for cross-examination of 
witnesses by, 106. 

before discharging witness from duty of 
attendance, it must be ascertained if 
accused has any need of his testimony, 
106. 

order of acquittal recorded when this 
right was refused, 106. 

aeeused always has a right to recall wit¬ 
nesses, 106. 

all inconvenience to witnesses can be 
obviated by asking accused persons if 
they want them, on the drawing up 
of charges, 106. 

right of accused must be exercised when 
charge is read and explained to him, 
106-7. 

if not exercised then, it cannot he 
afterwards insisted on, 106-7. 

though Magistrate can recall witnesses if 
he sees fit, 106-7. 

in warrant cases, right may be exer¬ 
cised after charge has been drawn up 
and witnesses for defence examined, 

107. 

unless accused previously abandons his 
right to do so, 107. 

explanation, by Spaukic, J., of the 
section teferring to this right of 
accused persons, 107. 
object of rule is to secure accused an 
opportunity to examine witnesses 
after he is aware of the nature of the 
charge, 107. 

if he has refused to exercise right after 
he has entered on defence, he cannot 
demand recall of witneses as a right, 

107; 

cannot insist on production of police 
diary in order that it may be re¬ 
ferred to, to refresh memory of police 
officer, 114. 

held that prisoner ought to have been 
allowed to cross-examine a witoess for 
the prosecution, summoned by the 
Judge, when he had not been called at 
the Sessions trial, 116. 

path cannot be administered in a 
criminal proceeding, 120 . 

ACKNOWLEDGMENT, or PROMISE: 

of liability under s, 19 of Act, XV/ 
of 1877 muCt be reduced to forin of a 
document, 69. ' 


ACKNOWLEDGMENT-con^inttcd. 

evidence of oral acknowledgment of debt 
, admissible, 71. 

of receipt of money, goods, securities, 
&c., when relevant, 33. 

ACT OF PARLIAMENT ; See Statutes.- 
relevancy of statement made in recital 
contained in, 41. 

judicial notice to be taken of, 50. 
presumption as to oopy of a private, 64. 
ACTING: 

in an office is evidence of appointment 
thereto, 68 . 

ACTS OF THE INDIAN LEQISLA- 
TUBES: 

relevancy of recital contained in, 41. 

IX of 1836 repealed, 124, 

XXI of 1837, so much as has not been 
repealed, repealed, 124. 

V of 1840, so much as has uot been re¬ 
pealed, repealed, 125. 

XV of 1843, s. 2, repealed, 125. 

XV of 1852, s. 12, repealed, 2, 125. 
XV of 1852, as much as has not been 
heretofore repealed, repealed, 118. 
XIX of 1853, s. 19, repealed, 118. 

11 of 1855, so much as has not been 
heretofore repealed, repealed, 118. 
XII of 1856, 8 . 4, repealed, 125, 

VII of 1857, 8 . 2, repealed, 125. 

VIII of 1859, referred to, 44, 47. 

XII of 1859, 88 .12& 15, repealed, 125. 
XLV of 1860 referred to, 25,26, 48,83, 

1C6,115,123. 

XXV of 1861, s. 235, repealed, 84. 

„ „ 8,237, repealed. 84,118. 

„ „ compared with X of 

1872,105. 

XVIII of 1862 referred to, 84. 

XVIII of 1863, 8 . 9, rejiealed, 126. 

X of 1865 referred to, 69, 68 , 69, 81. 
IV of 1866, B. 5, rep^ed, 125, 

I of 1868, SB. 7 and 8, repealed, 118. 

II of 1869, SB. 7 and 8 , repealed, 125. 
IV of 1869, referred to, 47, 94. 

XV of 1869 referred to, 100. 

XXI of 1870 referred to, 69. 

IV of 1871, B. 7 and danse of s. 88 , 
repealed, 125. 

VI of 1871, 8 . 13, repealed, 126. 

VIII of 1871, referred to, 65, 70, 71. 
VI of 1872 repealed, 126. 

IX of 1872, referred to, 69, 76, 79. 

X of 1872 and X of 1882, compared, 

26-82, 68 , 69-70, 300-8. 

„ „ substitution of ss. olf by 

ss. of X of 1882, 18, 2^. 

„ „ referred to, 38, 19,24, 26, 
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ACT X of 1872 — continued. 

;i „ 26, 63, 84, 69,70,84, 106, 
107, 114. 

„ „ compared with XXV of 

1861,106. 

XVIII of 1872, s. 12, repealed, 126. 
„ „ r6ferred to, 1, 2, 84, 

44,66,68, 73, 85, 96, 
97, 112. 

X of 1873, referred to, 2, 93,119. 

I of 1877, referred to, 74,75, 76. 

III of 1877, referred to, 55. 

X of 1877, referred to, 70, 97, 99. 

XV of 1877, referred to, 69. 

IV of 1882, referred to, 69, 69. 

X of 1882, compared with X of 1872, 
26-32, 63, 69-70, 100-103, 
107. ^ 

„ „ substitution of ss, of X of 

1872 by ss. of, 18, 24. 

„ „ referred to, 18, 21, 24, 42, 

49,69, 84, 100. 

XIV of 1882, referred to, 4, 42, 56, 
69, 100,104. 

Bombay Act VI of 1866 repealed, 126. 
ADJUSTMENT: 

of differences : See Judgments. 
ADMIRALTY COURTS : 
final judgment, order or decree of, when 
and of what matters conclusive proof: 
See Judgments. 

ADMISSIBILITY; See Relevancy, 
judge to decide questions as to, 104. 

ADMISSION; Nee Confession, Deposition, 
definition of, 14. 

by party to proceeding or his agent, 15. 
by person suing in representative 
character, 15. 

must be made while person holds that 
character, 15. 

by persons having proprietary or pecu¬ 
niary interest, J,6. 

by persons from whom interest derived, 

deposition made by defendant in 
former suit may be used as an, 15. 
by persons whose position is to be prov¬ 
ed against parties to suit, 15. 
by persons expressly refeired to for 
information, 15. 

provable against and on behalf of whom, 
16. 

relevant and provable against person 
who makes them, or his representative 
in interest, 16. 

but cannot be proved by or on behalf 
of the person who makes them or by 
his representative in interest, 16, 


ADMISSION— 
except when, 

if the person makih^ it wer# dt&d, it 
would be relevant as between third 
persons under s. 32,16. 

it is a statement of the existence of 
any state of mind or body, relevant 
or in issue, made at or about tiie 
time when state existed, 16. 

it is relevant otherwise than as an 
admission, 16. 

an admission, not being a confession 
of guilt, made by accused person to 
police officer before arrest, admissible 
in evidence, 17. 

oral admissions as to contents of a 
document are not relevant, 17. 
unless party proposing to prove them 
shows that ho is entitled to give 
secondary evidence of contents of such 
document, 17. 

or unless the genuineness of a doott* 
ment produced is in question, 17. 

not relevant in civil oases whe’^ agree¬ 
ment exists that evidence thereof be 
not given, 17. 

not conclusive but may operate as 
estoppels under provisions of aa. 
115-117, 32. 

facts admitted by parties or tiieir 
agents need not be proved, 61. 
unless the Court in its discretion 
requires it, 52. 

secondary evidence of document ad« 
mitted in writing, 64. 

of party to an attested document, of 
execution is sufficient proof agunsti 
him, 69. 

improper admission of evidence when 
not a ground for a new trial or 
reversal of decision in civil cases, 117. 

improper admission of deposition; See 
Deposition. 

ADULTERY : See Divorce, Manriage. 

evidence of marriage La prosecutions 
for, 47. 

ADVICE : See Privileged Communications* 

ADVOCATES : See Pleaders. 

AFFIDAVITS : 

Indian Evidence Act does not apply to, 

1 . 

used against person by whom it was filed 
in a subsequent trial, 99-100. 

AFFIRMATION: See Oath. 

AGE: 

inccmpetency of witn^SdS on 
of, 93. 
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AGENCY; 

burden of proof of cessation of, 85, 

AGENT : (Se« Admission, Confession, 

AGREEMENT : See Contract. 

AMBIGUITY: See Language. 

when language of document is, on its 
face, ambiguous or defective, evidence 
is inadmissible to explain, 79. 
an agreement is void, if its meaning is 
not certain, 79. 

ANCIENT DOCUMENTS : 
i. e., documents thirty years old, 66 . 

ANNOY: 

questions intended to : See Questions. 

APPOINTMENT : 
of public officers, evidence of, 68 . 

APPROVER; 

testimony of: See Confession, 

ARBITRATORS : 

Indian Evidence Act does not apply to 
proceedings before, 1. 
oath administered by, 121. 

ARREARS : See Rent. 

ART: 

opinions of experts relevant on points 
of, 45-46. 

Court may resort to books on matters of, 
51, 

ARTICLES OP WAR: 
judicial notice to be taken of, 50. 

ASSESSOR: 

may with Judge's leave put questions to 
witness, 116. 

ATTESTATION ; 
of confessions : See Confession. 

ATTESTED DOCUMENTS : See Docu¬ 
ments. 

how proved where attestation is requir¬ 
ed by law, 59. 

documents which require attestation in 
Indi^ 59. 

admission of execution by party to at¬ 
tested document, 69. 
proof when attesting witness denies or 
does not recollect the execution, 59. 
proof of document not require^ by law 
to be attested, 59. 
documents thirty years old, 66 . 
documents attested, but not required 
by law to be attested, 69, ' 

ATTORNEYS *, See Privileged Communi/ 
cations. ; 

judioaVubtiie«rM: 6 a of names 51. 


ATTORNEYS—oonrinucd. 

employed in c&se may be examined as a 
witness, 97. 

BAILEE : 
estoppel of, 93. 

BARRISTER : See Privileged Communi¬ 
cations. 

BEN AMI: See Estoppel. 

BIGAMY ; See Marriage. 

BILLS OF EXCHANGE: 
estoppel of acceptor of, 93. 

BIRTH : See Legitimacy. 

BOARD OF TRADE; 
certificate grouted by, not a public 
document under s. 7 4, 60. 

BODY: 

relevancy of facts showing state of : See 
Relevancy of Facts. 

BOND ; See Receipt, 
presumption as to, when bond was in 
hands of the obligor, 89. 
when destroyed by fire, 114. 

BOOKS : See Account Books, Law Books, 
Public Documents. 

kept in ordinary course of business or 
discharge of professional duty, rele¬ 
vancy of entries in, 38, 
how much of statement contained in a 
book to be proved, 41, 
of reference may be resorted to, in what 
cases, 51. 

of law published by authority of any 
Government ; See Law-books, 
referred to for information by the Court, 
presumption as to, 65. 

BRIBE ; 

proof of acceptance of, to impeach credit 
of witness, 112 . 

BURDEN OP PROOF : See Judgments, 
meaning of burden of proof lying on a 
person, 81-82. 

survey map has no effect in determining : 
See Maps. 

on whom burden of proof lies—general 
rules, 82. 

In a case 

where issue framed was as to fact of a 
resumed lakhiraj being of date anterior 
to the permanent setHement, 82. 
presumption as regards jurisdiction 
in such cases, 82. 

where division and self-acquisition of 
property had to be proved, 82. 
where the obtaining p^ession of por- 
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BURDEN OF PROOF—coniwMed. 

tion only of lands demisod had to be 
proved, 82. 

as to particular fact, on person setting 
it up, 83. 

unless the law cast burden on some 
other person, 83. 

of fact necessary to be proved to entitle 
to give evidence of other fact, 83. 
that case of accused falls within excep¬ 
tions in Penal Code, or in any law 
defining the offence, 83. 
alteration of law as to special exceptions, 
84. 

rule in mofussU and in presidency 
towns, 84. 

of fact especially within knowledge of 
any person, 84. 

of death of person known to have been 
alive within thirty years, 85. 
that person not heard of for seven 
years is alive, 85. 

in case of administering an estate, 

Hindu law applied, 85. 

case of an heir being “ missing” when 

his parents died, 86. 

cessation of partnership tenancy and 

agency, 85. 

non-payment of rent insufficient to 
prove cessation of tenancy, 86. 
when relation of landlord and tenant 
is proved to have existed, 86. 
when former tenant claims possession, 
86 . - 
when a private partition was held to 
be only temporaiy, 86. 
as to person in possession being owner, 
86 . 

when illegally dispossessed, 86. 
prior possession and illegal disposses¬ 
sion when evidence of title, 86. 
of good faith in transactions where one 
party is in relation of active confi¬ 
dence, 86. 

BUSINESS : See Course of Business. 

BUTWARA AMEEN: 
measurement papers prepared by : See 
Public Dociunents. 

CAPACITY : 

want of, in contracting party provable 
to invalidate document; See Oral 
Evidence. 

CERTIFICATES : See Board of Trade, 
presumption as to genuineness of, 62. 

CERTIFIED COPIES : See Copies. 


1 ^ 

CESSION ; See Territory. 

proof of cession of British territory, 87 
s. 112 not protected by s. 24 of ^t. 
24 and 25 Vic., Cap. 67, 87. • 
and the direction therein contained 
cannot be followed, 87. 

CHARACTER : See Official Character, 
evidence of, to prove conduct irrelevant 
in civil proceedings, 48. 
except so fai- as appears from facts 
otherwise relevant, 48. 
but relevant where it affects the amount 
of damages, 49, 

good character of accused relevant in 
criminal proceedings, 48. 
bad character of accused relevant in cri¬ 
minal proceedings only by way of re¬ 
ply, 49. 

or when such bad character is a fact in 
issue, 49, 

previous convictions always relevant in 
criminal cases, 49. 

should not be used to draw inferences 
from as to character, 49. 
but to determine amount of punish* 
ment, 49. 

Word “ character” includes both reputa¬ 
tion and disposition, 48, 49. 
evidence may be given of only general 
reputation or disposition, 48, 49. 
witnesses to, liable to cross-examination 
and re-examination, 108. 
of witness how damaged, 109. 
judgment, decree or order conferring or 
t^ng away any legal character when 
conclusive proof, 43. 

CHARACTERS : 

evidence to show meaning of illegible or 
not commonly intelligible, 81. 

CHAliaE: 

cross-examination of witnesses by ac¬ 
cused after charge has been prepared : 
See Accused. 

CHARITABLE : Religious Foundation. 

CHARTS : See Maps. 

CHILDREN : 

evidence of ; Sec Witnesses. 

CHITAS ; See Public Documents. 

CIVIL PROCEDURE CODE (XIV of 
1882); See Acts of the Indian Le^^ 
latures. 

CIVIL SURGEON ; 
opinion of: See Expert* 
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CLASSES OF PEOPLE: 

ineani^ bf Words used by particular: 
Sit Words. 

CLEKI^: 

or servants of barristers, &c., when pri¬ 
vileged as witnesses, 97. 

CLIENT": See Privileged Communications. 

COLLUSION: 

judgment offered in evidence may be 
shown to have been obtained by, 45. 

COMMANDING OFFICER; 
of military station—power of, to ad¬ 
minister oaths, 120 . 

COMMERCE : 

relevancy of documents used in, 33. 

COMMISSION ; 

evidence taken upon’: See Deposition, 
for examination of witnesses, rules for, 
where contained ; See Witnesses. 

COMPARISON: 

of signature, Writing or seal, 60. 
any person present in Court may be 
directed to write any words or figures 
for purpose of, 60. 

Competency : See witnesses. 

COMPLAINANT: 

conviction upon statement of a complain¬ 
ant only lawful, 100 . 

COMPROMISE : See Judgments, 
papers relating to, form part of the 
record of the suit, 60. 
and are therefore public documents 
under s. 74, 60. 

CONCLUSIVE PROOF: 
meaning of, 4. 

CONDITION PRECEDENT: 
separate oral agreement constituting, 
may be proved to vary document: See 
Oral Evidence. 

CONDUCT: 

. relevancy of, 6 . 
what is included in the term, 4J. . 
relationship expressed by : See Relation¬ 
ship. 

CONFESSION: See Admission, Police 
Officer. 

caused by inducement, threat or promise 
iirelevant, 17. 

may be relevant if impression ha)!i passed 
away, 22. , 

when a person, {Mooned by a Magistrate 
for offence-s nohi^^of which wei| triable 
by the Court of Session was e|amiued 


CONFESSlON-coniwucd. 

as a witness in the case, his statement 
was held to be irrelevant and inad> 
missible as a confession under s. 24, 
18. 

of an accused person, taken by a Magis¬ 
trate having jurisdiction to commit or 
try him, is imperfect and inadmissible, 
unless signed or attested by accused 
person, 18. 

confession, signature of which is notin ac¬ 
cused’s handwriting, is inadmissible, 18. 

judge bound to prevent production of 
Such confession, 18. 

oral evidence to prove a confession or 
the terms of it, inadmissible, 18. 

made before Magistrates can be taken 
into consideration, even though the 
memoranda required by the law to be 
appended thereto have not been written 
in the exact form prescribed, 18. 

rendered inadmissible, only if court con¬ 
siders it to have been induced by illegal 
pressure, 18. 

in the absence of evidence it is not to 
be presumed that a confession was so 
induced, 18. 

if admissible, to be taken into consider¬ 
ation against all accused, 18. 

only those statements admissible which 
are the complements of acts done or 
refused to be done, 18. 

not in form of question and answer and 
not authenticated by Magistrate, is in¬ 
admissible even though no objection be 
made as to its reception, 19. 

omission of Magistrate to record in the 
vernacular the questions asked does 
not render examination inadmissible as 
evidence, 19. 

omission of proper certificate by Ma¬ 
gistrate and of attestation ai accused 
renders confession inadmissible in 
evidence, 19. 

omissions could not be rectified by tak¬ 
ing the evidence of the recording 
officer, 19. 

sec, l22 of Act X of 1872 does not apply 
to confessions recorded by Magistrate 
under Caps. XV or XVII, 19. 
but to confession recorded by Magis¬ 
trate, Other than the Magistrate by 
whom case has io be tried or enquired 
into, 19. 

if not properly attested, these cofifeili- 
smUs to be regarded as haviiig been 
t^en in coarse of preliminary enquiry, 
and evidence of committiiig Magistrate 
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COKFISSSIOK—i»ni(t»«82. 

to be taken, 19. 

made before panchayat, if properly re¬ 
corded and attested, admissiWe, even 
tbougb caused by a threat of the mem¬ 
bers of the panchayat, 19. 
members of panchayat not being per¬ 
sons in authority within meaning of 
8. 24, 19. 

made to police officer irrelevant, 20. 
“police officer” includes Commisaioner 
and Peputy Commissioner of Police, 
20 . 

made while in custody of police irrele¬ 
vant, 20. 

unless made in immediate presence of 
Magistrate, 20. 

“ magistrate” includes village munsif, 

21 . 

csonnsel for one accused person may ask 
questions to prove a confession made 
by another accused pemon, 20. 
but such confession is not to be receiv¬ 
ed or treated as evidence against the 
person making it, 20. 

m^e to a police officer is invalid even 
though he be the officer investigating 
the case, 20. 

statement made by a person while in 
custody of police, although not intend¬ 
ed as a confession, if an admission of a 
criminating charact<^r, cannot be prov¬ 
ed against accused, 20. 

exception when fact is discovered by 
confession of accused person in custo¬ 
dy of police, 21. 

only BO much as relates distinctly to 
the fact thereby discovered admissible, 
20 , 21 . 

only statements which lead immediately 
to discovery of property, properly 
admissible, 21. 

and only in so far as they do lead to 
such discovery,* 21, 22, 
the fact discovered must in all cases be 
relevant to the case, 21. 
suitement must constitute the infor¬ 
mation through which the discovery 
was made, 21. 

statements immediately but not neces¬ 
sarily or directly connected with fact 
discovered are inadmissible, 21. 

otherwise relevant, made under pro¬ 
mise of secrecy, 22. 

made in consequence of deception prac¬ 
tised, 22. 

made when drunk, 22. 

m 9 >de in ar swer to questions which need 
not have been answered, 22. 


CONPESSION-«)n<Mitt«f, 

made without accused being WMtied 
that he was not bound to make euch 
confession, 22. 

and that evidence of it might be given 
against him, 22. 

by one accused to be considered against 
co-accused tried jointly, 23. 
corroboration necessary to make testi¬ 
mony of an approver trustwortlaiy, 
23. 

corroboration of testimony of an ap¬ 
prover as to identity of accused per¬ 
son, 89. 

confession must not bo only generally 
true, 23. 

but true in the particular points which 
svffect the persons accused, 23. 
should be corroborated by evidence 
which is independent of accomplices, 
23. 

and not vitiated by the accomplice 
character of the witness, 23. 
and should support the part of the 
evidence relating to the witness’s being 
]>re8ent and participating in the crime, 
23. 

may be taken into consideration only 
as far as it extends against the other 
prisoners who are tried, as well as 
against person making the confession, 
23. 

is inadmissible when one party is tried 
for the abetment of the offence for 
wliich the other is tried, though both 
be tried together, 23. 
cannot be us^ as corroborating the evi¬ 
dence of approvers against other par¬ 
ties not tried with person mak iy ^g the 
confession, 23, 

needs corroboration when used as evi¬ 
dence against such other parties, 23, 
must implicate confessmg person subs¬ 
tantially to same extent as the person 
against whom it is to be used, 23, 24, 
25 . 

made by party charged with rioting not 
evidence against opposite party also 
charged with rioting, 23. 
made by one set of prisoners against 
another set of prisoners who, although 
tried together, were tried upon totally 
different charges, 23. 
when each prisoner made a c&se for 
himself on whiuh he was free from 
any criminal offence, 28, 
cannot stand higher than evidence of 
an accomplice, 24. 

is not crtdwcc, but may only ^ taken 
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CONS^SSION-(?on«inttcc2. 

info consideration as bearing upon the 
truth or sufficiency of evidence, 24. 
cannot be foundation of a case against 
the person implicated, 24. 
may ^ requir^ to be strictly proved 
and shown to have been in all essen ¬ 
tial respects taken and recorded as 
prescribed by law, 24. 
cannot be regarded as evidence if con¬ 
fession exculpates confessing person 
but implicates his fellows, 24, 25. 

- admissible as evidence against both con¬ 
fessing person and co-accused, but 
cannot legally convict co-accused 
when uncorroborated against him, 25. 
must be dealt with as any other evidence, 
25. 

weight to be attached to it a question 
for the Judge, 25. 

if unsupport^ by other evidence it 
should be taken as evidence of the 
weakest kind, 25. 

if corroborated, it is immaterial whe¬ 
ther the other evudence, or the confes¬ 
sion, precedes, 25. 

not sufficient to support a conviction 
even though corroborated by circum¬ 
stantial evidence, 25. 
unless circumstances corroborating it 
would, if believed to exist, themselves 
support a conviction, 25. 
not admissible in evidence if certificate 
that confession is voluntarily made be 
not recorded at the time confession is 
made or on the day it is reduced to 
writing, 25. 

idiould amouut to a distinct confession 
of the offence charged, 25. 
conviction based solely on the evidence 
of a co-prisoner is bad in law, 25. 
conviction of a person cannot proceed 
merely on ah uncorroborated state¬ 
ment in the confession of one of his 
co-accused, 25. 

must be sufficient of itself to justify 
conviction of the confessing party, 26. 
cannot be taken into consideration 
when confessing person deprecates 
any guilty knowledge and seeks to 
clear himself at the expense of the 
co-accused, 26, 

cannot be used against persons accused 
of murder when confessing ? person 
states he abetted the murder bdt with¬ 
drew before it was f»eri^trated 26. < 

ought not to be tdkim into consiaeration 
against co-accused When cot|fessing 
person pleads giplty, and is se|ttenced 


CONFESSION-confwtted 

before confession is made, 26. 

must be corroborated by evidence of an 
independent and reliable source, 26. 

of a prisoner cannot corroborate evi¬ 
dence of an accomplice, 26. 

of person charged with dacoity inad¬ 
missible as evidence against person 
tried at same time for receiving stolen 
prof^erty, 26. 

provisions of Act X of 1872 (Criminal 
Procedure Code) relating to confessions 
compared with those of Act X of 
1882, 26. 

must be recorded in strict accordance 
with ss. 122 and 846 of Act X of 
1872, 39. 

presumption on production of j’ecord of, 
63. 

of a witness rejected, because not re¬ 
corded strictly in accordance with 
s. 249 of Act X of 1872, 63. 

CONFIDENCE : 

burden of proving good faith in tran¬ 
sactions where one party is in relation 
of active confidence, 86. 

CONFIDENTIAL: See Privileged Com- 
muuications. 

CONSIDERATION : 

want or failure of, provable to invali¬ 
date document : See Oral Evidence. 

CONSPIRACY : 

relevancy of things said or done in fur¬ 
therance of, 8. 

CONSTITUTION : 

of religious or charitable foundation: See 
Religious Foundation. 

CONTEMPORANEOUS ORAL AGREE¬ 
MENT ; See Oral Evidence. 

CONTRACT: 

or grant put in writing, must be proved 
by the writing, 68. 

under s. 25, clauses 1 and 3, of Act 
IX of 1872, must be reduced to form 
of a document, 69. 

admission of oral evidence to vary : See 
Oral Evidence. 

by disclosure of principal’s name agent 
cannot escape liability, if from written 
contract he appears to be personally 
liable, 76. 

agreement is void if its meaning is 
not certain, 79. 

who may give evidence of agreement 
varying terms of document, 81. 
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CONTRACT ACT (INDIAN): See of 
the lodian Ijog^laturei!^ IX of 1872. 

CONTRADICT : 

egtckMion of erideneeto contradict an* 
awera to questiona teating veracity, 
Ill t 

allowable to contradict evidence of wit- 
neaa by fresh evidence, 

1. if he deny a previous conviction, 

111 . 

2. if he deny auggestedfactsimpeach- 
ing hie impartiality. 111. 

denial of having made a promissory 
note could not be contradicted, when 
the fact was relevant only so far as 
affecting credit of witness, 111. 
evidence was admissible to contradict 
statement of witness that he was at a 
certain place at a time he stated, 
4, 111. 

. contradiction of statements relevant 
under as. 32-8S, 118. 

CONTRADICTION : 
of terms of document by oral evidence : 
See Oral Evidence. 

CONVERSATION: 
how much of a conversation to be prov¬ 
ed, 41. 

CONVICTION: Character, 

relevancy of previous conviction in cri¬ 
minal cases, 49. 

should not be used to draw infer^ces 
as to character, 49. 
but to determine amount of punish¬ 
ment, 49. 

provisions of s. 310 ot Act X of 1872, 
relating to previous convictions, quo¬ 
ted, 49, 

•. on stetement of complainant only law¬ 
ful, 100. 

COPIES; 

what copies included under the term 
“ secondary evidence,” 63. 
what are certified copies of public docu¬ 
ments and who are entitled to, 61. 
public documents provable by certified 
copies, fil. 

SB. 76 and 77 do not refer to kobalas 
registered, 61. 

MHrasutnption as to genuineness of certi¬ 
fied popies admissible in evidence, 62. 
presumption as to genuineness of certi¬ 
fied copies of foreign judicial records, 
65. 

use of copy to refresh memory : See Re¬ 
freshing Memory. 


CORAM NON JUDICE; 
deposition of witness in m prooee^g 
subsequently pronounced to W ^ne : 
See Deposition. 

CORPUS DELICTI: 
corroborative evidence as toi| 89. < 

CORROBORATION: 
derivable from external circumstances 
as to genuineness of document mofeia^ 
than 30 years old, 67. 
of statements relevant under sectioits' 
32-83, 118. 

of testimony of accomplice, 100. 

„ „ of witnesR, 100, 118. 

former statements made by accomplice 
to parents and police officers cannot be 
used to corroborate his testinmny, 113. 

COUNCIL FOR MAKING LAWS AND' 
REGULATIONS: 

judicial notice to be taken of course of 
proceeding of, 60. 
proceedings of, bow proved, 61. 

COUNCILS ACT (INDIAN), 1861; See, 
Statutes^ 24-25 Vic., cap. 67. 

COUNSEL : See Privileged Communica¬ 
tions. 

COUNTER-PARTS: 
of documents, 53. ' 

COURSE OF BUSINESS : 
when relevant, 14. 

statements made in, when rdevant, S3, 
entries in account books: See Account 
Books. 

proof of hand-writing where statement# 
are written r See Hand-writing. 

COURT: See Judge, Oaths, Questions, 
Witnesses. 

meaning of the word, 2. 
ruled as meaning both Judge and Ju^ 
in s. 30, 25. 

what officers of, to be judicially noticed, 
61. 

may resort to books of reference when, 
61. 

may require production of such books 
]^fore taking judicial notice of any 
fact, 51. 

may require facts admitted to be proved 
otherwise than by such admissions, 5^ 
duty of, with regard to testimony of 
accomplices, 89. 

may cre^t uncorroborated testimony of 
accomplices, 89. 

powers of, with regard to recali of wit* 
nesses, 105-107. • ; , 
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COURT— cotUiuued, 
when leading questions permitted by, 
108. 

when irrdevant questions permitted by, 
109. 

COURTS MARTIAL; 

Indian Evidence Act applies to, 1. 

Indian Oaths Act does not apply to, 119. 

CREDIBILITY: 
of witnesses, how tested, 109. 

CREDIT: 

of witness, bow shaken or im[reached, 
112 . 

rule of English law on this point, 112. 
questions to shake, admissible, 109. 
tan be impeached only in certain speci¬ 
fied ways, 112. 

CRIMINAL CASES : See Magistrate. 

CRIMINAL PROCEDURE CODES: 
old and new, X of 1872 and X of 
1882) ; See Acts of the Indian Legis¬ 
latures. 

Criminal prosecution : 

relevancy of statement which exposes 
to, 84, 

evidence of witness used against him 
on a criminal charge, 99-lOu. 

CRIMINATING DOCUMENT: 
witness not compellable to produce, 99. 

CRIMINATING QUESTION: 
witness not excused from answering, 
&c.; See Witnesses. 

CROSS-EXAMINATION: 
of witness, what it means, 105. 
must relate to relevant facts, but need 
not be confined to facts stated in exa¬ 
mination-in-chief, 105. 

. leading questions may be asked in, 108. 
what other questions may be asked in, 
109. 

answers to such questions when com¬ 
pellable or otherwise, 109-110. 
of witness as to previous statements 
made in or reduced to writing, 109. 
if it is intended to contradict him, his 
attention must be called to portion 
used for this purpose, 109. 
entries in accounts written iip from 
dictation or from memoranda sup¬ 
plied by another person, not ^'idence 
against writer, 109. 

on new matter introduced in re-ei:amma-,' 
tion,105. ^ ^ 

' person suhamoned merely to produce 
document^ not liable to, 108. | 


CROSS-EXAMINATION— 

until he is called as a witness, 108. 
witnesses to character liable to, 108. 
right of accused to cross-examine wit- 
nessos: See Accused, 
to recall, and cross-examine witness 
after charge has been framed: See 
Accused. 

Court may permit person, calling a wit¬ 
ness, to cross-examine him, 112. 
witness declaring anotuer witness un¬ 
worthy of belief may be asked his 
reasons in, 112. 

of witnesses called by, or as to questions 
put by, the Judge, 116, 

CUSTODY; 

documents, when in proper custody, 64, 

66 . 

no custody is improper if proved to have 
had legitimate origin, 64, 66. 
or if such origin is rendered probable 
by the circumstances of the case, 64, 
66 . 

proper Custody of documents thirty 
years old : See Documents. 

CUSTOM: See Family Custom, Usage, 
facts relevant to existence of, 10. 
judgments when admissible as evidence 
in cases regarding the existence of any 
custom or right: Judgments, 

statement in document relating to trans¬ 
action by which custom was created, 
recognized, &c,; See Right, 
opinions of persons likely to know, rele¬ 
vant to prove general custom; See 
Opinion. 

explanation of expression “ general right 
or custom,” 47. 

DAMAGES: 

relevancy of facts which determine 
amount of, 9. 

relevancy of stateipent which exposes 
to civil suit for, 34. 

relevancy of character as aflPecting 
amount of, 49. 

DATE: 

of letter, when relevant, 38. 
evidence admitted to prove an unintel¬ 
ligible date, 81. 

DEAD; 

statement of relevant fact by a person 
who is, 32. 

DEATH: See Deposition, 
statement by person as to the cause of 
his death relevant, 33. 
whon cause of death comes in ques¬ 
tion, 83. 
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DEATH—con^iwtterf. 

though nature of the proceeding is 
immaterial, S3. 

person who made statement need not 
have been in expectation of death, 33. 
such statement held to be admissible 
in evidence, notwithstanding additional 
charges before the Court, 33. . 
statement made by deceased person in 
the presence of his neighbours and 
head constable admitted as evidence, 
33. 

declaration by dying person not admis¬ 
sible without legal proof that deceased 
had made such declaration, 33. 
even though made on solemn affirma¬ 
tion before Magistrate who however 
was not the committing Magistrate, 
88 . 

in case of culpable homicide, statement 
by deceased that he had been beaten 
by idle accused was held admissible, 
33. 

without proof that deceased was con¬ 
scious of any fatal effect of such beat¬ 
ing when jn&hing the statement, 33. 
statement by deceased person as to 
cause of death cannot be treated as a 
deposition, 33. 

but must be proved in the ordinary 
way by a person who heard it made, 
33. 

unless made in the presence of the ac¬ 
cused before the Magistrate exercising 
judicial jurisdiction, 33. 

DEBT: See Acknowledgment. 

DECEPTION; 

confession made in c msequence of de« 
ception practised : See Confession. 

DECISION: See Judgments. 

DECREE: See Judgments. 

DEED; 

statement in, as to relationship: See Re¬ 
lationship. 

DEED OF PARTITION: 
secondary evidence of contents of, when 
not admissible, 70-71. 

DEED OF SALE: See Oral Evidence, 
evidence quantummleat, under s. 13,11. 
not public document under s. 74, 55. 
certified copy not permitted to be given 
in evidence, 55. 

DEFEASANCE: 

verbal agreements in defeasance of writ¬ 
ten agreements: See Oral Evidence. 
DEFECTIVE; 5ceAmbiguity. 


DEFENCE; 

recall of witnesses after accused hat 
been put on his: See Acousedt 

DELAY: 

in production of witnesses s /S'ec Depo* 
sition, 

DEMISED : 

burden of proof of possession of portioH 
only of lands demised, 82. 

DEPOSITION; See Admission, Death 
Witnesses. 

of witnesses in civil and criminal 
cases required by law to be reduced to 
form of a document, 69. 

relevancy of evidence given by witness, 
in former judicial proceeding, or 
former stage of the same judicial pro* 
ceediug, 36. 

when witness dead or not to be found, 
36. 

or incapable of giving evidence, 86. 
or kept out of way by opposite party, 
.36. 

or not producible without unreason-* 
able delay or expense, 36. 

necessary to produce witness unless it 
can be proved that it is impossible 
to do BO, 36, 37-38. 

or so difficult that under the circum¬ 
stances it is unreasonable to insist 
upon its being done, 36. 
must be considered to be unreasonable, 
not useless, in the opinion of the 
Court, 87. 

witness must have been examined before 
person authorized to take evidence, 36* 

proceeding must be between same 
parties or their representatives in in¬ 
terest, 36. 

adverse party must have had right and 
opportunity to crose-ejoamine, 86,37. 

question at issue must be substantially 
the same, 36. 

explanation of criminal trial or inquiry 
within the rule, 36. 

section 33 does not apply— 

when witness in former suit is 
defendant in sul>3equent suit; and 
deposition is sought to be used agauast 
him, 37 

not as evidence given between the par¬ 
ties, one of whom called him iu» a 
witness, 37 ; 

hut as a statementmade by him which 
would be evidence against him 
whether he made it as witness or oh 
any other bccaBion, Zli 
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DEPOSITION— 

i ' n deposition in this oase would be 
used as an admission, 87 ; 
and the sections which do apply are 
the sections relating to admission, 37. 

evidence taken in a previous criminal 
trial must not be used in supersession 
of evidence given in presence of ac- 
f ' cused, 37. 

suits in which the same persons were 
engaged, though not as representatives 
‘ in interest of the same parties, 37. 
deposition made in former suit not ad¬ 
missible in second, 37. 

‘ deposition of deceased witness was 
used before the Sessions Court, 
although other charges viere framed 
against the accused since the previous 
trial, 88. 

in the same case the deposition of an- 
' other witness who could not be found 
was held admissible before the Ses¬ 
sions Court, 88. 

• . only in extreme cases of delay or ex¬ 
pense should the personal attendance 
of a witness before the Court of Ses¬ 
sions be dispensed with, 88. 

the British Consul at Zanzibar author¬ 
ized to take depositions of witnesses 
to be used in trial before Bombay 
High Court, 38. 

in a case in which the defendant in a 
previous case prosecuted the plaintiff, 
deposition of witnesses in the pre¬ 
vious case who could not be produced 
were admitted as evidence, 88-89. 
not admissible in the case of one of 
the defendants who had been merely a 
a witnew and not a party in the pre¬ 
vious oase, 89. 

the evidence of a witness given in a 

C rocking subsequently pronounced 
» be one eorem uonjiidice not admis¬ 
sible, 89. 

the word “questions’' bring used in the 
plural does not imply that it is essen¬ 
tial that all the questions shall be the 
same in both proceedings, 89. 
but to secure ^at the piurties had the 
opportunity of examining and, cross- 
examining to the very point upoh which 
thrir evide nce is adduced in theisub^- 
quent proceedmg, 89. i 

ovidence to only ^ose issuM oqimmon 
to both proceedings is admissible, 39. 
Isinipabity to give evidence refsrpod to 
in s. 88 must ^ peniian«|»t not 

fils lip 


DEPOSITION—? 
as to admitting the evidence, 89. 
but has, when absence of a witness is 
casual or due to a temporary oanse, 
39. 

in the case of illness precise evidence 
should be required as to nature of ill- 
nqss and incapacity to attend, 39. 

deposition by recording officer that'an 
accused person did iu fact make 
before him the statement recorded is 
not to be treated as evidence of the 
fact, 39. 

recording officer must himself be 
called and examined, 89. 
except when the delay and expense 
consequent on this being done is 
considered unreasonable, 89. 

evidence of witness taken upon com¬ 
mission not admissible in criminal 
trial before the High Court, 89. 
unless taken upon order made by that 
Court, 39. 

or unless it is admissible under s. 
83, 39. 

of witness rejected because not record¬ 
ed strictly in accordance with a. 249 
of Act X of 1872, 68. 

failure to comply with ss. 182 and 183 
of Act X of 1877 renders deposition 
inadmissible as evidence in a oase of 
false evidence, 70. 

of prisoner given in Hindustani but 
taken in English was admitted as a 
proper depusitiou within Aet X of 
1872,63,64. 

even though the person who took depo¬ 
sition down in English was not exa¬ 
mined as a witness, 64. 
nor had the prisoner an opportunity to 
cross-examine him, 64. 
memorandum stating that the transla¬ 
tion was read to witness and acknow¬ 
ledged by him to'beoonect, held to 
afford eome evidence that tiranslation 
was correct, 64. 

of witnesses taken by commission : JSiait 
Commisrioo. 

translation of, must beintetpret^ to 
witness, 69. 

Act X of 1882 more strin^nt in thin 
particular than Act X of l872, 69, 

improper admisrion of deposition when 
not ground for a new triri, 117. 

DISCREDIT: See Contradiot^ CroMHisX' 

' amipation, Rartim, Wituessw. 

DISEASE 1 

witness inocH»i»teht tbrougK ^ : 
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DISPOSITION: -See CliawMjter. 
aridenoa of only general disposition 
■may be given, 48. 

of property: See Documentary Evi¬ 
dence, Oral Evidence. 

DISPROVED; 
meaning of the term, 3. 

DISTRICTS: 

. meaning of words and terms used in 
particular: See Words, 

DIVORCE; 

parties to cases under the Divorce Act 
how far competent and compellable 
as witnesses, 94. 

DIVORCE ACT (INDIAN): See Acts of 
the Indian Legislatures, IV of 1869. 

DOCUMENT; See Admission, Copies, 
Documentary Evidence, Pottah, Pre¬ 
sumption, Private Documents, Pri¬ 
vileged Communications, Public Docu¬ 
ments, Registration, Sodi Eazinama. 
definition of the term document,” 3. 
differences between definitions in 
Indian Evidence Act, and Indian 
Penal Code, 3. 

what .matters required by law to be re¬ 
duced to the form of a document, 69.- 
person summoned to produce, does not 
become a witness, 108. 
witness summoned to produce document 
must bring it into Court if it be in 
his possession or power, 115. 

Court will then decide any objection as 
to its production or inadmisBibility, 
115. 

Court may inspect the document, 115. 
if necessary to be translatedf translator 
may be directed to keep contents se¬ 
cret, unless it be given in evidence, 
115. 

penalty if traoAator disobeyssuch or¬ 
der, 116. 

notice to produce, 66, 115. 
presumption as to documents called for 
and not produced, 66. 
party inspecting document, to produce 
wiwh he has given notice, must give 
it as evidence if required, 115. 
party refusing to produce document 
notice cannot afterwards use it 
as evidence, 116. 

may order production of: See 
Judge. 

^ of deouments provable either 

- by idjoaty or by secondary evidence, 


DOCUMENT— contktied I 

meaning of primary evidence, 52. 
documents must be proved by, as a 
general rule, 64. 

documents executed in several parts, 53. 
documents executed in counterpart, 63. 
number of documents made by one 
uniform process, 68. 

stateraente as to contents of, may be 
primary evidence, 58. 
meaning of secondary evidence, 63. 
may be given of existence, condition or 
contents of documents in what cases, 
Ac. ; See Secondary Evidence, 
how much of a document to be proved, 
41. 

when documents of reference may be 
referred to by the Court, 61. 
document may be required to be pro¬ 
duced to enable Court to take judicial 
notice of any fact, 51. 
contents of documents cannot be proved 
by oral evidence, 62. 
oral admissions of contents of, 17. 
refreshing memory of witness by refer¬ 
ence to : See Refreshing Memory, 
presumptions as to documents, 62-67. 
signature and hand-writing of person 
alleged to have signed or written, 
must be prove i, 69. 

presumption as to genuineness of such 
seal or signature, in what cases allow- 
able, 62, 64. 

signature, hand-writing or seal may 
be compared with others admitted 
or proved, 60. 

proof of execution of doeumrats, re¬ 
quired to be attested, 69. 
if there, be an attesting witness aliv^ 
subject to the process of the Court, 
and capable of giving evidence, 69. 
proof w^re no attesting witness can 
be found, 69. 

what documents are required to be 
attested: See Attested Documents. 
presuMiption as to, directed by law to 
be kept by any person, 64. 
when documents are said to be in pro¬ 
per custody; See Custody, 
secondary evidence may be given when 
proved to have been lost, 65. 
and to have been lost in proper cua- 
tody, 56. V 

thirty years old, presumption as to, 
66-67. i. 

copy of, must be duly ceitified, 61. 
api^ntment of officer drawing up, 
must be proved, 51. i 

cases quoted in which the 
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DOCUMENT-co»<»««e</. 

B. 90 came iato force, is laid down, 

66 . 

A document more than 30 years old 
must be shown to have been in pro¬ 
per custody, 67. 

though it does not require to be for¬ 
mally attested by the witnesses of 
its execution, 67. 

what constitutes proper custody, 66. 
when document purporting to be 46 
years old was stated by mohurrir to 
have been in his care for 15 years, the 
time of his service, held that it had 
come from the proper custody, 66. 
and to require no direct evidence of 
its genuineness, 67. 
statement made before, and recorded 
as evidence by, a collector in a mu¬ 
tation proceeding held to be a docu¬ 
ment, under s. 90, 67. 
the period of 30 years is to be reckoned 
from the date on which, the docu¬ 
ment having been tendered in evi¬ 
dence, its genuineness becomes the 
subject of proof, 67. 
not from the date on which it is hied 
in court, 67. 

when document was signed by one on 
behalf of others, it had to be 
proved that the person signing had 
special authority to sign for the 
others, 67. 

even though the document was one 
proved to be 80 years old, 67. 
not sufficient for presumption as to 
genuineness of document for it to 
have been produced from the records 
of a Court in which it had been filed 
■ sometime previous, 67. 
must have bron so filed in order to the 
adjudication of some question which 
had come under the cognizance pf 
such Court, 67. 

before accepting as genuine, Court 
must satidy itself that the person 
signing the document was entitled 
to grant it, 67. 

value as evidence of ancient documents 
must depend upon corrc^ration 
derivable from external ciruumstan- 
oes, 67. 

variation of terms of, by oral evidence : 
, ^ Oral Evidence. 

secondary evidence not admisrible un- 
, leta notice to produce docunient luri 
. been given, 65. ? 

sections of Civil Froeedore Cc^^, refer- 

/V ‘■■ringtb, 56. ' - I 


D0CITME17T— 

ambiguous documents : See Ambiguity, 
witness not compellable to produce ori* 
miuating, &c., 99. 

who may give evideuce of agreement 
varying terms of, 81. 
cross-examination of person called to 
produce, 108. 

oral evidence of statements concerning 
contents of documents when admis* 
Bible, 108. 

DOCUMENTARY EVIDENCE: See Pot- 
tab. 

meaning of the term, 8. 
exclusion of oral by documentaiy evi¬ 
dence, 68. 

when terms of contract, grant or other 
disposition of property have been re¬ 
duced to form of a document, 68. 
when they are contained in more 
documents than one, 68. 
when matter is required by law to be 
reduced to form of a document, 68. 
exceptions to this rule, 68. 
what matters are required by law to be 
reduced to form of document, 69, 
when more originals than one, only one 
need be proved, 68. 

oral evidence not excluded as to fact in 
a document other than the facts re¬ 
ferred to in B. 91, 68* 

DRUNK: 

confession made by person while drunk, 
See Confession. 

DUMB : 

dumb person competent to be witness: 
Sec Witnesses. 

DYING DECLARATION : See Death. 

EARNEST MONEY : See Receipts. 

ENACTMENTS REPEALED : See Acts 
of the Indian Legislatures, Regula¬ 
tions, Statutes. 

ENTRIES: 

in books: See Account-books, Books. 

ESTOPPEL t See Oral Evidence, 
admissions may operate as an, 82. 
definition and meaning of an estoppel, 
90. 

all rule) of estoppel are not also laws of 
evidence, 89-90. 

all kinds of are not dealt with in Chap. 
VIII, 90. 

therefore ss. 115-117 dio not coniaia 
the only rules of estoppel, Bd-90, 
section 2 does not debar advantage briug 
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KSTOPPEL---«on<i»Med. 

taken of rule of estoppel not contain¬ 
ed in Chap VIII, 2. 

right to property of a person who had 
before been considered by Hindu law 
incapable of possessing it, 90. 
mortgage of property by person who had 
less right to it than he appeared to 
have, 90-91. 

refusal to pay amount of insurance 
policy which had been assigned to 
another person, without any consi¬ 
deration having been expressed, 91. 
without concuiTence of insurer’s legal 
representative, 91. 

s. 115 refers to belief in a fact and 
not in a proposition of law, 91. 
sale of property of judgment debtor 
whose share in it was incorrectly des¬ 
cribed, 91. 

findings necessary to bring case within 
s. 115, 91. • 

of a person from converting a transac¬ 
tion treated by him as a mortgage into 
a sale, 91. 

rule of, in s. 115 covers whole ground 
covered by theory of part perform¬ 
ance, 91. 

the acts which a person has been 
induced to do,need not be prejudicial 
to his own interest, in order to consti¬ 
tute an estoppel, 91-92. 
tenant estopped from denying landlord’s 
title at beginning of tenancy, 92. 
but may show that landlord’s title has 
expired, 92. 

consent decree for arrears of rent 
against tenant works no estoppel 
against him in a suit to obtain posses¬ 
sion of the land, 92. 
benami transactiou, 92. 
licensee estopped from denying title of 
licensor, 92. 

owner of an interest in an estate cannot 
do anything to render abortive his 
actions as owner of another interest 
in same estate, 92-93. I 

of acceptor of Bill of Exchange, 93. 
of b^ee or licensee, 93. 

EVIDENCE: See. Admission, Confession, i 
Documents, Dooumentaiy Evidence, i 
Oral Evidence, Primary Evident, Rel- j 
evancy of Pacts, Secondary Evidence, j 
Witnesses. i 

definition of, in the Indian Evidence 
Act, 3. 

- #tatement bf witness for the defence as 
to the place where he saw a witness 
|or the prosecution, at the time the 


EVIDENCE— erntmaed. 

latter stated he saw the a^sed 
persons in another place, is admissible 
in evidence, 4. 

though the witness for the prosecuHoa 
may not himself have been cross-exa* 
mined on the point, 4. 
evidence of one crime (not reduced to 
legal certainty) inadmissible to prove 
the existence of another unconnected 
crime, 9. 

evidence of a person, whose pardon by a 
Magistrate was not warranted by a^ 
847 of Act X of 1872, held to be inad¬ 
missible, 18. 

may be given of what facts: See Bele* 
vaucy. 

evidence in former judicial proceeding 
when relevant: See Deposition, 
what evidence to be given when State¬ 
ment forms part of a couversatioo, 
document, book, or series of letters or 
papers ,41. 

presumption on production of record of 
evidence, 62-63. 

exclusion of oral by documentary evi¬ 
dence, 68. 

production and effect of, 81. 
of accomplice : See Accomplice, 
of approver : See Confession, 
admissiblity of, a question for Judge, 
104. 

order of production when admissibility 
or relevancy depends on proof of preb- 
minary fact, 104, 

improper admission or rejection of, not 
a ground for a new trial or reversal of 
decision, 117. 

1. if there is sufficient evidence to 
justify the decision independently of 
the evidence admitted, 117. 

2. if the decision would not have 
bcf-n varied by the rejected evidence 
117. 

this rule applies to criminal as well as 
civil cases, 117. 

whether or not the trial was had before 
jurj', 117. 

“ court before which such objection is 
raised” includes reviewing or appellate 
Court, 117. 

improper admission of deposition i Set 
Deposition. 

EVIDENCE ACT (INDIAN) ; See Indian 
Evidence Act. 

EXAMINATION: See Cro8B«examiiiatieii 
Examinationdn-Chief, Re-exami]ifi« 
tioD, Witnesses, ^ 
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EXAMINATION-cew^iitiwd 

105« 

L provixuBe o£ Court to examiae mt< 
uesaeB unless some material question 
f ' ^ne been omitted, 105. 

. light of accused te examine witnesses : 
See Accused, 

( esatninatioQ of accused person admis¬ 
sible as evidence, even though Magis- 
, irate omits to record the questions 
asked in the vernacular, Id. 

iXAMINATION-IN-CHIEF; 

. of witnessj what it means, 106, 
must relate to relevant facts, 105. 

. cross-examination need not be confined 
to facts stated in, 106. 
leading questions nut to be asked in, if 
objected to by the opposite party, 108. 
, hut such questions may be permitted, 
when they relate to matters intro¬ 
ductory, uudisputecl or sufficiently 
proved, 108. 

;; vt^hmess dedaring another witness un¬ 
worthy of belief may not give his 
, masons in, 112. 

right of accused to cross-examine the 
witnesses of the prosecution: See Ac¬ 
cused. 

EXCEPTIONS: 

i' in Penal Code, burden of proving that 
case of accused falls within, 83. 

EXECUTION: See Attested Documents, 
Documents. 

. want of due execution may be shown to 
invalidate document, 71. 

EXECUTIVE : See Government. 

EXCHANGES: 

of property, when must be reduced to 
form of document, 69. 

&PENSE: 

in production of witnesses : See Deposi¬ 
tion. 

EXPERTS: 

(• deffioition of term, 46. 

opinions of, when relevant, 45-46, 

! when provable by treatises comTponly 
! ofTeted for sale, 52. 

facts supporting or inconsistent with 
1 the opinions of, are relevant, 4’6. 

may refer to books and refresh m^ory 
^ from professional treatises, 114. 

EXPRESSIONS : See Words. | 

% to show meaning of fofeign^ 

^Sjolete, technical, local and pi^vin- 
.oiai, 81.'’' ' . 'I . 


EXPRESSIONS--co»^inu«f. 
evidence admitted in the caae of an 
unintelligible date, 81. 

PACTS ! Sk Relevancy of Pacts, Judg¬ 
ments. 

definition of the word “fact,” 2. 
in issue, definition of, 2. 
evidence may be given oi, i. 
discovered in consequence of confession 
made by a person in custody of the 
police: See Confession. 

FALSE EVIDENCE: 
failure to comply with ss. 182 and 183, 
of Act X of 1877 or 33d of Act X of 
1872 rendered deposition inadmissible 
as evidence when witness was charg¬ 
ed with giving, 69-70. 

FAMILY CUSTOM : 
evidence of, 47. 

FASTS; 

judicial notice to •be taken of what 
public, 61. 

FEELING: 

relevancy of facts showing m^tal or 
bodily; See Relevancgr of Facts, 
statement by a number of persona ex¬ 
pressing feding ; See Impression. 

FESTIVALS: 

judicial notice to be taken of what 
public, 61. 

FLAG: 

judirial notice to be taken of what 
flags, 5i. 

FOREIGN COUNTRY : 
what states or soverdgns in, judicially 
noticed, 51. 

acts of government or proceedings of 
legislature of, how provable, 62. 
public documents of, how provable, 62. 
presumption as to certified copies of 
judicial records of65. 

FOREIGN EXPRESSIONS: -Sec Ex- 
pressions. 

FOREIGN LAW: 

provable by books published by asuthori- 
ty, 41. 

by opinions of experts, 45*46. 

FORFEITURE ; 

witness not excused from answering 
question which exposes to a, 99,109. 

FORMALITY: 

' d^ee of formality of document to be 
consider^ in admitting oral eyidenoe 
to vary its termfl> 71. 
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FRAUD: 

j«dgm«nfe offered in evidence may be 
shown to have been obtained by, 45. 
provable to invalidate document : See 
Oral Evidence. 

GAZETTE: 

relevancy of statement of public fact 
made in notification published in, 41. 
officers whose appointment is notified 
in, judicial notice to be taken of what 
matters connected with, 51. 
presumption, as to genuineness of every 
document purj.>orting to be the Gov- 
erurneut Gazette of any local gov¬ 
ernment, colony, dependency or po.s- 
session of the British crown, 64. 
proof of cession of British territory by 
notification in, 87. 

GENERAL CUSTOM or RIGHT; 
opinions of persons likely to know, rele¬ 
vant to prove, 47. 

GENERAL INTEREST: 
opinion as to matters of : See Opinion, 
presumption as to books referred to for 
information on matters of public or 
general interest, 65. 

GIFT: 

of immoveable property under a 123 
of Act IV of 1882, must be attested, 
69, 

must be reduced to form of a docu¬ 
ment, 69, 

GOOD FAITH : 
relevancy of facts showing, 11. 
burden of proving, where one of the 
parties to a transaction is in position 
of active confidence, 86. 

GOOD-WILL: 

relevancy of facts showing, 11. 

GOVERNMENT : 

acts, orders or •notifications of, how 
proved, 61. 

maps, plans, law-books, Ac., prepared by 
authority of j See Maps, Plans, Law¬ 
books. 

GRANT; See Documentary Evidence, 
Oral Evidence. 

GROUNDS: . 

of opinion, when relevant, 48. 

HAND-WRITING : 

(pinions of experts relevant to prove 
identity of, 45-46. 

opinions of persons acquainted with 
hand-Wiiting of person relevant to 
prove, 46, 


HAND-WRITING--*^ili»M«l. 
such acquaintance how obtaInftfel«> 46- 
47 . . - 

of document mu’tt be proved, 69. 
comparison of, 60. 

HATH-CHITTA BOOK : Oral Evi- 

dence. 

HEALTH : 

evidence of state of, 11. 

HIGH COURTS : 

form of oaths and affirmations to be 
prescribed by, 120. 

HINDU LAW : 

deaf and dumb person incapable of ill* 
beriting an estate, according to, 90. 

HINDUS: 

affirmation instead of oath to be mads 
by, 120. 

HISTORY : 

Court may resort to books on matters of, 
51. 

HOLIDAYS : 

notified in the official gazette to bfe 
judicially noticed, 61. 

HOSTILITIES : 

commencement, continuance and termi¬ 
nation of, to be judicially noticed, 61 

HUSBANDS AND WIVES : 
competent as witne3,jes, 94. 

IDENTITY: 

facts relevant which establish, 83. 

IDIOTCY : See Capacity. 

ILLEGALITY: 

provable to invalidate document: See 
Oral Evidence. 

ILLEGIBILITY: See Character. 

ILLNESS : 

incapacity of witness to attend owing 
to : See Deposition. ^ 

ILL-WILL : 

relevancy of facts showing, 11. 

IMPRESSION: 

statement made by a number of persona 
and expressing feelings or impresudons 
relevant to the matter in question, 
85. 

statement must be made at one place 
. and at one time, 36. ^ 

INCAPACITY: 

of witness to give evidence t See 
Deposition. 

of contracting party, fact showing^ mey 
be proved : See, Oral Evidence, : 
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INDECENT QUESTIONS: Sm Ques. 

tiouB. 

INDIAN EVIDENCE ACT : 
amended by Act XVIII of 1872, 1. 
extent of, 1. 
oommeucemeut of, 1. 
former enactments repealed bj'’, 1, 118. 
interpretation clause of, 2, 
definition of the term “ evidence’^ as 
used in, 8. 

section 11 limited in its effect by s. 
64, 9. 

list of decisions showing changes made 
in law of evidence by s. 92, 73. 

INDUCEMENT: 

confession caused by : See Confession. 

INFANCY : Set Capacity. 

INFERENCES : 

facts relevant which support or rebut, 7. 

INFORMATION : 

statements by persons referred to for, 15. 

INSANITY : See Capacity. 

INSOLVENCY : 

judgment, decree or order of Court 
exercising insolvency jurisdiction 
when and of wdiat matters conclusive 
proof: See Judgment. 

INSULTING QUESTIONS; Set Ques¬ 
tions 

INSURANCE POLICY : 
assignment of, to another person without 
any consideration being expressed, 91. 

INTENTION ; 

relevancy of facts showing, 11, 14. 

INTEREST': 

admissions by person from whom party 
to suit derived, 15. 

opinion as to matters of general inter¬ 
rat : See Opinion. 

INTEREST, PECUNIARY OR PRO- 
PRIETORY: 

admissions by persons having, 15. 
Statement made by a pereou against his 
own, 34. 

acts which a person was induced to per¬ 
form need not be prejudicial to his 
own, in order to constitute estoppel, 
92. 

INTERPRETERS ; 
when privileged as witnesses, 971 
may 1^. directed to keep secret tha 
contents of a document ttfuslatea 
in orcler to decide objection tolproduc- 
tbn or admissibility, U6. t 


INTERPRETERS—cojifmwerf. 

penalty for disobeying this direction, 
115. 

administration of oath or affirmation 
to, 120. 

INTIMIDATION ; 

provable to invalidate document; See 
Oral Evidence, 

INTOXICATION : See Capacity. 

JAMA BANDI PAPERS : 

prepared by a Dy. Collector, are public 
documents under s. *74, 60. 

JAMA-^YASIL-BAKI PAPERS : See Ac 

count Books. 

JOURNAL: 

presumption as to genuineness of, 64. 

JUDGE ; See Court, Questions, Witnesses, 
how far privileged from being a witness 
of what occurred before him, 94. 
to decide questions aa to the admissibi¬ 
lity of evidence, 104. 

duty of, if questions conveying imputa • 
tion on character are asked a witness 
W’ithout reasonable grounds, 110. 
may ask any questions of the parties 
or witnesses, 116. 

hut not questions forbidden by the 
Act, 116. 

not ])rovinco of, to do so, unless some 
material question has been omitted, 
105, 

witness may not be cross-examined after 
he has been examined by the Court, 
unless the Court allows it, 116. 

W'hen thi.s principle applies, 116. 
may order production of any document 
or thing, 116, 

but not of privileged document, 116. 
held that when Judge summoned a wit¬ 
ness for the prosecution who had not 
been called at tbs sessions trial, the 
prisoner ought to have been allowed to 
cross-examine him, 116. 
must base his judgment on facts rele¬ 
vant and duly proved, 116. 
may not dispense with primary evidence 
save as provided in the Act, 116, 
miiy allow jury or assessors to pub ques¬ 
tions to witness, 117. 

JUDGMENTS: 

judgments, decrees, and sentences must 
be reduced to form of document, 69. 
relevant to prove custom, 10. 
when, nut Omissible as evidence eitifier 
m skresjudkataoT BA tk proof of the 
particular point which it decides, 9. 
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JUDGMENTS— 

relevant to proye custom of succession 
to Odhikaree right, 10. 
itmarme right admissible as evidence, 
10, 45. 

but not conclusive, 10, 45. 
relevant when question tried between 
same parties who were co-defendants, 
10 .^ 

altliough not in ordinary form of 
decree but recites compromise between 
same parties, 10. 

but not conclusive against a person 
not party to it, 10. 

when between same parties though not 
conclusive, sufficient to shift burden 
of proof on to the other party, 10. 
judgment not a “ transaction,” 11. 
decision contained in a judgment is no 
more a fact (under s. 11) than an 
opinion expressed by any other person 
wot exercising judicial functions, 9. 
relevancy of judgment, order, or decree 
which prevents a Court from talcing 
cognizance of a suit or holding a trial, 

42. 

Courts, both civil and criminal, includ¬ 
ed, 45. 

provisions of ss. 13 of Act XIV of 
1882 and 403 of Act X of 1882, re¬ 
lating to this section, quoted, 42. 
all judgments inter partes which would 
operate as res judicata in a second 
suit, to be admitted as evidence, 45. 
final judgment, order or decree of com¬ 
petent Court exercising probate, 
matrimonial, admiralty, or insol¬ 
vency jurisdiction relevant wdien the 
existence of any legal character or title 
is relevant which the Court confers 
upon or takes away from any person, 

43. 

is condusive proof 

that any legal* character which it con¬ 
fers accrued at the time when such 
judgffieut, order or decree came into 
operation, 43. 

that it accrued to any person at 'the 
time when such judgment, &c., de- 
clareait to have accrued, 43. 
that it ceased at the time from which 
such judgment, &c., declared that it 
should cease, 43. 

that any thing to which it declares any 
person to be so entitled was the prop¬ 
erty of that person from the time at 
which such judgment, &c., declares 
it had been or should be his property, 
48. 


JUDGMENTS— 

judgments, orders or decrew renting 
to matters of a public nature, relevant 
to the enquiry, 44. , 

but not conclusive proof, 44. 

' other judgments, orders or decrees are 
irrelevant, 44. 

unless the existence of such judgment^ 
&c., is a fact in issue, 44. 
or is relevant under some other sec* 
tion of the Act, 44. 
the section here introduced held to 
bo s. 13, 45. 

judgments in rcm when admitted as 
evidence, 45. 

judgments when admitted, noif as rcs 
judicata’, but as evidence, 45. 
the cases referred to in s. 43 are when 
the fact of any particular judgment 
having been given is a matter to be 
proved in the case, 45. 
where a person charges another with 
having forged a promissory note and 
denies having executed one hitnself^ 
evidence that a note similar to the 
one forged was in fact executed by 
that person is inadmissible, 45. 
nor would a judgment founded upon 
such a note be admissible, 45. 
reports of decisions when to be presum¬ 
ed genuine, 65. 

list of, shewing cha»)ges made in law of 
evidence by s. 92, 73. 
party to suit may show that judg¬ 
ment was without jurisdiction or 
obtained by fraud or collusion, 45. 
must be based upon facts relevant and 
duly proved, 116. 

JUDGMENT DEBTOR: 
property of, incorrectly stated when put 
up for sale, 91. 

•JUDICIAL NOTICE; 
facts of which Court takes, need not ba 
proved, 50. 

of what facts to be taken, 60. 

Court may refuse to take, until appro¬ 
priate books of reference be produced, 
51. 

JUDICIAL OATHS : See Oaths. 

JUDICIAL RECORDS : Nee Records. 

JURISDICTION; 
as to lakheraj lands, 82. 
presumption as to, 82. 
judgment ofiered in evidence may ba 
shown to have been given without 
jurisdiction, 46. 

remedial jurMictioa cxerc%ed bjr courts 
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JUEISDICTION--c<J»<k«<j</. 

« of equity in Eugkud as to admission 
^ of parol evidence, 74, 91. 

JURY : See Judge. 

may credit testimony of accomplices, 89, 
f Juryman may vrith judge's leave put 
questions to witness, 117. 

! adminifdratioii of oath or affirmation 
to jurors, 120. 

KARULIAT : 

^ only secondary evidence of pottah, 53. 

verbal agreement varying terms of : See 
, Oral Evidence, 

KHAS MEHAL : Sea Maps. 

KIBTBUNDI BOND : See Oral Evidence. 

KNOWLEDGE: 
relevancy of facts showing, 11. 

KORAN: 

oaths on the, 121, 122. 
ifcOBALASi 

reristered, not referred to by ss. 76 and 
77, 61. 

. oi-al evidence of any oral agreement in¬ 
admissible to vary terms of, 73. 

LAKHERAJ lands : 

burden of pi-oof in case connected witli: 

. See Burden of Proof. 

LANDLORD AND TENANT ; See Es¬ 
toppel, Rent, Tenancy. 

LANGUAGE t See Ambiguity, Meaning, 
fact may be proved showing connection 
of language of document with exis¬ 
ting facts, 72. 

of document applying accurately to 
existing facts may not be shown to 
have bWn meant to apply to other 
■ facts, 79. 

unmeaning with refer^ico to existing 
facts may be shown to have been used 
' in a peculiar sense, 79. 
extraneous evidence can be admitted to 
identify description of property in an 
* Inaccurate sale certificate, 80. 

if the certificate is accurate as to any 
part of the description, 80. ^ 
applicable to one, but not more' than 
qae, of several persons or thiugii 80. 
applicable partly to one set of jfacts, 
and partly to another set, 80. 

LAW : Foreign Law., 

, of apy oountiy. provable by book^ pub- 
. lished By authoiritY qi by rejiorm, 41. 

' rules having force oi, inust be judieklJy 

j^tioed, fiO., I 


LAW-BOOKS : 

admissible in evidence, 41. 

and law reports, presumpiiim as to, 
when published under authority of 
Government, 65. 

LEADING QUESTION : See Cross-exami- 
nation, Examination-iu-chief, Re-exa- 
minatiou. 

definition and meaning of the term, 108. 

when leading questions may and may 
not be put, 108. 

LEASE: 

Of property when must be reduced to 
form of a document, 69. 

LEGACY : See. Acknowledgment. 

LEGISLATURE ; See Council. 

proceedings of, how proved, 61-62. 

LEGITIMACY : 

presumed of child born during marriage, 
or within 280 days after its dissolatiou, 
87. 

unless there be proof of non-access, 
87. 

LETTERS: 

statements in, admissible as evidence, 
33. 

how much of statement contained in 
series of, to be proved, 41. 

between district authorities are public 
documents under s. 74, 60. 

LICENSEE : See Estoppel. 

LITERATURE: 

Court may resort to books on mattem of, 
51. 

LITHOGRAPHY : 

documents produced by, are primary 
evidence of each other, 53. 
but only secondary evidence of the 
original, 53. 

LOCAL EXPRESSIONS: See Expres¬ 
sions. 

LONDON GAZETTE : See Gazette. , 

LUNATIC : 

how far competent to testify, 93. 

MAGISTRATE : See Confession, Pardon, 
Q nations. 

how far privileged as a witness of what 
occurred before him, 94. 
or ^ to information as to commission 
of offence, 95. 

, power of, to summon and examine wit- 

* nesses in criminai cases, proviabnia of 
Codes of Gritninal Procedure mlating 
to, 100. 
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MAGISTRATE-fOtt^wittfiti, I 

, powers of, ia oases of recall of witnesses 
by accused : See Accused. 

MAPS ; 

prepared by an officer of government 
in charge of a khfia mehill admissible 
as evidence though not conclusive, 11. 
statements of facta in maps, plans and 
charts relevant, 41. 

but maps, etc., must be generally offered 
for public sale, 41. 

or made under the authority of Go¬ 
vernment, 41. 

sorvey map is a piece of evidence like 
other evidence, 64. 

and Can be of no effect in determining 
burden of proof, 64. 
presumption as to accuracy of govern¬ 
ment maps, 64. 

as to accuracy of thakbust maps, 65. 
fact of a survey map being superseded 
by a new one does not affect the pre¬ 
sumption as to the accuracy of the 
old map, 65. 

presumption as to publication of maps, 
and place and time thereof, 65. 
made for the purposes of any cause must 
be proved, 64. 

survey map is not direct evidence of 
title, 65. 

but is of possession at the time the 
survey was made, 65. 

MARRIAGE : See Legitimacy, Husband 
and Wife, Privileged Communications, 
opinion expressed by conduct not suffi¬ 
cient to prove, iu proceedings under 
the Indian Divorce Act, or in prosecu¬ 
tions under Indian Penal Code, 47. 
proof of, in cases of bigamy, adultery 
and the enticing of married women, 
48. 

provisions of Indian Penal Code referred 
to in this section, 48. 

MATERIAL THING: 
production of, before Court, 52, 116. 

MATRIMONIAL JURISDICTION : 
final judgment, order, or deox*ee of 
Court exercisijjg, when aud of what 
matters conclusive proof; Sec Judg¬ 
ment. 

MEANING OP W’ORDS : 
provable by opinion evidence, 47. 

MEASUREMENT PAPERS ; 
prepared by butwara ameen: See Public 
Documents. 

MEMORY : See Refreshing Memory. 


MIND : 

relevancy of facts showidg state of : 
See Relevancy of Facts. 

MISTAKE IN FACT OR LAW: 
provable to invalidate document: See 
Oral Evidence. 

MOKURRAUI POTTAH : 
when signetl by one on behalf of others, 
not evidence unle.S8 person who signed 
is shown to have had special authority 
to sign on behalf of others, 67. 
even though document is more than 30 
years old, 67. 

MORTGAGE: 

under 8. 59 of Act IV of 1882 must be 
attested, 59. 

when must be reduced to form of a 
document, 69. 

conveyances absolute in form, but alleg¬ 
ed to be mortgages merely : See Oral 
Evidence. 

of property by person who had less right 
to it than he appeared to have, 91. 

MORTGAGEE: 

cannot have better title tham owner of 
property, 91. 

when not compellable to produce docu- 
mSnt by which he holds property, 9ft. 

MOTIVE: 

when and how far relevant, 5. 

MUNICIPAL BODY : 
proceedings of, how proved, 62. 

MUNSIF ; 

village munsif a M^istrate within m©au- 
iiig of s. 26, 21. 

MUTATION PROCEEDING : 
statement made before aud recorded as 
evidence by a Collector in a, is a docu¬ 
ment under s. 90, 67. 

NATIONAL FLAGS : 
judicial notice to be taken of what, 61. 

NEGLIGENCE: 
relevancy of facts showing, 11. 

NEWSPAPER; 

presumption as to genuineness of, 64. 

NEW TRIAL : 

improper admission or rejection of evi¬ 
dence when not a ground for : (See 
Evidence. 

NOTARY PUBLIC : 
powers of attorney executed before, pre¬ 
sumption as to, 65. : 

NOTICE : (See Documents. 
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NOTICE—con<mttec?. 
to produce dooumente in what cases ne- 
ceesaiy or otherwise, 65-66. 
presumption as to documents called for 
and not produced after, 66. 

NOTIFICATION: 

relevancy of statement of public fact 
made in, 41, 

of government how proved, 61. 
proof of cession of British territory by, 
87. 

NOT PBOVED: 
meaning of, 4. 

OATH: ‘ 

Act to consolidate the law relating to 
judicial oaths and for other purposes, 
119. 

local extent of the Act, 119. 
enactments repealed, 119, 124. 
oaths before courts martial and other 
oaths and affirmations saved, 119. 
who are authorized to administer oaths 
or affirmations, 119-120. 

1. Courts and persons having autho¬ 
rity to receive evidence, 120, 

2. commanding officers of military 
stations with certain restrictions, 

120 . 

oath may be administered by Oohrt or 
by officer empowered for purpose, 119. 

• oaths or affirmations to be made by 
what persons, 120. 

1. witnesses before Court or person 
having authority to receive evidence, 
120 . 

2. interpreters of witnesses’ evidence, 

120 . « 

3. jurors, 120. 

no oath or affirmation to be adminis¬ 
tered to an accused person, 120. 
affirmation instead of oath to be made 
by Hindus, Mahomodans and persons 
objecting to make an oath, 120. 
oaths and affirmations to be adminis¬ 
tered in what forms^ , 120. 
power of Court to tender sp^ial oaths, 
121 . 

defendant cited as witness by - plaintiff 
and examined under usual form of 
oath, as plaintiff’s witnesses |iad left 
the coutitry, 121. i 

on their TOtum their evidence was ad¬ 
mitted, 121. J , 

award based on evidence of cf fendant 

sworn on the when^ arbifera/ 

:ijuiililed to administer 

'the.oath, 121.: | 

.... , .1 


OATH—cofUinued. 

the oath, evidence was not invalid, 

121 . 

evidence given on such oath if accepted 
to be conclusive proof, 122. 

Court may ask party or witness whether 
he will make oath proposed by oppo¬ 
site party, 122. 

no one shall bo compelled to attend 
personally to answer such question, 

122 . 

administration of oath if accepted, 122. 
if oath be refused, refusal a« d facts con¬ 
nected with it, to be i-ecorded, 122. 
refusal of plaintiff to swear on the Kor¬ 
an that defendant was not a prior pur¬ 
chaser of the land in question, when 
asked to do so by the defendant, 122. 
dismissal of the case, 122. 
omission or irregularity of oath not to 
invalidate procoediiiKS or render evi¬ 
dence inadmissible, 123. 
or affect obligation of witness to state 
the truth, 123. 

cases^iu illustration of this section, 123. 
word “omission” includes all omis¬ 
sions, 93. 

pemDU giving evidence before Court or 
person authorized to administer, ia 
bound to state the truth, 123. 
examination of child without oath, 93. 
amendment of Indian Peuul Code, 123. 
official oaths abolished, 128. 

OATHS ACT (INDIAN): See Acta of the 
Indian Legislature.8, X of 1873. 
for provisions of : See Oaths. 

OBSOLETE ; See Expressions. 

OFFENCE : See Privileged Communica¬ 
tions. 

OFFICIAL CHARACTER; 
when presumed, 62, 64. 

OFFICIAL COMMUNICATIONS AND 
RBCOIlDS : See Privileged Communica¬ 
tions. 

OFFICIAL OATHS ; 
abolition of, 123. 

OFFICIAL REGlSTEltS: See Public 
Documents. 

OMISSIONS: 

in the taking of an oath or in the making 
of an affimuttion, 128. 

ONUS PROBANpI: Burden qf Proof. 

OPINION: 

of persons likely to know relevant to 
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prove existence of general custom or 
right, 47. 

Btatements giving opinion as to puhlic 
right or custom or matters of general 
interest made by persons who Ciiimot 
be px-oduced as witnosses, 34. 
statement must have been made before 
controversy arose, 34. 
of experts when admissible in evidence ; 
See Experts. 

of jxersona acquainted with hand-writing 
relevant to prove it, 46. 
relevancy of opinions to prove usages 
and tenets of any body of men, 47. 
or constitution and goveimment of reli¬ 
gious or charitable foundation, 47. 
or meaning of words or terms, 47. 
relevancy of opinion as to relationship 
expressed by conduct, 47. 
relevancy of grounds on which opinion 
is based, 48. 

OEAL EVIDENCE: 
definition of the term, 3. 
inadmissible to prove a confession or 
terms of it, 18. 
must be direct, f>2. 
exceptions to this rule, 62. 
all facts, except contents of docuxnents, 
provable by, 62. 

case remanded for retrial when oral evi¬ 
dence fell short of requirenieuts of 
s. 63 owing to inefficiency of plaintiff’s 
legal adviser, 64. 

oral evidence admissible when document 
is ixroved to have been lost, 65. 
exclusion of, by documentary evidence, 
68 . 

not excluded when relating to fact in a 
document other than the facts refer¬ 
red to in s. 91, 68. 

when consents of a pottah are not in 
question oral evidence is admissible, 
70. • 

of statement to police officer during an 
investigation, inadmissible, 70. 
proving payments : See Receipts, 
of debt: See Acknow’ledgment. 
inadmissibility to contradict, vary, add 
to, or “subtract from, the terms of con¬ 
tract, grant or disposition of proper¬ 
ty, or matter by law reduced to the 
form of a document, 71. 
rule only applies between parties or their 
representatives in interest, 71, 81. 
provisoes to this general rule : 

1. fact may be proved showing fraud, 
iijtitnidation, rQegality, want of due 
ex^ution, of cap^ity, of considera- 


ORAL EVlDENCE^«o««»»i«e4. 

tioix, or mistake in fact or law, 71. 

2. separate oral agi-eement liot ihoon- 
sistaut with the terms of the docu¬ 
ment, 71. 

3. sepax'ate oral agreement constitiil- 
ting a condition precedent to the at- 
tachiug of any obligation in such 
contract, 71. 

“any obligation” held to mean any 
obligation whatever under the con¬ 
tract, and not some particular obli¬ 
gation which the contract may con¬ 
tain, 78. 

4. Subsequent oral agreement to re¬ 
scind or modify, 71. 

but contract registered or required 
by law to be in w'riting cannot be 
received or modified by subsequent 
oral conti'act, 71. 

5. usage or custom annexing inci¬ 
dents not inconsistent, 72. 

6. fact showing relation of language 
of document to existing facts, 72. 

decisions on this section, 73. 
of any oral agi’eement inadmissible to 
vary terms of akobala, 73. 
evidence to prove that by an oral agree¬ 
ment a deed of sale was to be consider¬ 
ed merely as a security for the repay¬ 
ment of money, held to be inadmissi¬ 
ble, 73. 

as the alleged agreement was wholly 
inconsistent with the deed of sale, 
73. 

admissible to show there xvas no consi¬ 
deration in a contract, 73. 
or that the consideration was different 
to that described in the contract, 73. 
evidence admissible showing that in¬ 
stead of consideration being entirely 
in ready money, as described iii conr 
tract, it consisted partly of a bond, 78. 
evidence inadmissible, to prove a con¬ 
temporaneous oral stipulation varying 
terms of a written contract, 73. 
evidence of acts and conduct of par¬ 
ties to a contract inadmissible if ten¬ 
dered solely to suppoit such stipula¬ 
tion, 73. 

a written agreement alleged to have 
been given bjr plaintiff’ to the defen¬ 
dants to consider a deed of sale only 
, as a security for money advanced, heldi 
to be inadmissible as it was not ro¬ 
istered, 73-74. ,, 

inadmissible to prove a cpntei^,poranee!tw 
oral agreement Bhowx^ that sppa?^- 
eot^si ‘ 
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ORAL EVIDENCE—cow^ww^d!, 

tuiless it appears from their conduct 
that the parties had treated the trans¬ 
action as such, 74. 

oral evidence will then'be admitted to 
show the terms of such oral agree¬ 
ment, 74. 

in such cases question is whether or 
not there continued to be a debt be¬ 
tween the parties, 75.^ 
conduct may amomit*^to an cstopiiel, 
74, 

procedure of courts of equity on this 
oiut, 74. 
ow justified, 74. 

Courts in India not precluded from 
exercising some jurisdiction, 74. 
ground upon which this jurisdiction of 
the Courts in India may most safely 
be rested, 74. 

a. 26 of Specific Relief Act intended 
to relax rules of Indian Evidence 
Act, 74. 

provisions of ss. 26, 22,17, quoted, 74- 
76, 76, 

interpretation of s. 26, by Pontifex, 
J., 75. 

oral evidence of an oral agreement re¬ 
ferred to in written agreement by the 
words “ under certain conditions,” 
admitted, 75-76. 

oral evidence admitted where debt in a 
kistbundi bond had been liquidated 
from the usufruct of certain property, 
76. 

oral evidence allowed in a suit upon a 
hath-chitta, 76. 

an acceptor of bills of exchange allowed 
to plead Imat he was an accommoda¬ 
tion acceptor only, 76. 
alleged oral agreement that loans should 
bo obtained on the seciu-ity of a first 
charge on the season’s indigo in an 
indigo concern, was held to be in 
direct contravention and defeasance of 
a mortgage deed by which the season’s 
crop was assigned to others than the 
lenders of the money, 77. 
parol evidence was Emitted to show 
that at the thne a kabuUat was grant¬ 
ed it had been agreed that th# whole 
rent payable should he payable in res¬ 
pect of sudi Ullages as (mould ^ually 
Come into defendant’s posBess|)u, 11 <■ 

...m- f 

evidimoe of im oial agreement ii4 a case 
: ^ discouhtingMilii by a Bsn)^ imt the 
feecm for the goods Ishould 
M 0^ td eoi!ffl|g|0e till 


ORAL EVlDWSm-e&nUmed. 

the amount of the bill was paid 
held to be inadmissible, 78. 

oral evidence of a verbal agreement vaiy- 
ing terms of a kistbundi p^o^'iding 
that on the failure of defendant to 
])ay an instalment of a debt, the whole 
sum should become due, held inad¬ 
missible, 78. 

as the w’ritten agreement had actually 
been performed to some extent, 78. 

oral evidence of an oj‘al agreement tliat 
a deed of sale should be considered 
merely as security for payment of a 
debt held inadmissible under provisoes 
S and 4, 78. 

as deed of sale w'as admitted to have 
been contemporaneous with agr^ment, 
78. 

a deed of conveyance as it was registered 
held to be valid though purchaser of 
the property had returned it endorsed 
to the effect that he could not pay 
the amount due, 78-79. 

a verbal agreement modifiying a regis¬ 
tered lease held inadmissible under 
proviso 4, 79. 

evidence admitted to show what land 
was alluded to in a bond, 79. 

evidence of a dumb persoir by signs to 
be considered as oral evidence, 94. 

of statements made about contents of 
documents when admissible, 108. 

ORDER ; See Judgment. 

ORIGINALS : 

where more than one, one only need be 
proved, 68. 

PANCHAYAT: 

members of panchayat not persons in 
authority wdthin meaning of s. 24, 
19. 

PARDON: 

evidence of a person whose pardon by a 
Magistrate was not warranted by s. 
847 of Act X of 1872, held to be in¬ 
admissible, 18. 

PARLIAMENT: 

judicial notiee to be taken of Acts of, 
and course of proceeding of, 50. 

what is included under the twa, f*ar- 
liaineut," 60. 

presumption as to genuin^miis at pri¬ 
vate Acts of, 64. 

''parol evidence ; Oral Evidence. 

PARTIEB : Juds^ iprlvil^iad Com- 

muninal^ioQe, , 
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PARTlBS-.e(miBUKii 
admlsdoDfl by, 15. 

admlmions pereous whoso poshion 
is to be proved agaitiet, 15. 
caUiog a witoess may, wiUi consent 
oi the Court, 

1. croBS-exi^Qe him, 112. 

2. impeobh his <»redit, 112. 

PARTITION: See Burden of Proof, 
deed of: See Deed of Partition. 

PARTNERS: 

burden of proof of cessation of partner¬ 
ship, 85. 

PART-PERFORMANCE: 
rule of estoppel in s. 116 covers whole 
^und covered by theory of part-per¬ 
formance, 91. 

PATENT AMBIGUITY: 
evidence inadmissible to explain, 79. 

PAYMENT; See Acknowledgment, Re¬ 
ceipt, Rent. 

PECUNIARY INTEREST : See Interest, 
pecuniary or proprietory. 

PEDIGREE: See Relationship. 

PENAL CODE (INDIAN): See Acts of 
the Indian Legislatures, XLV of 1860. 

PENALTY: 

witness not excused from answering 
question which exposes to, 99, 109. 

PHOTOGRAPH: 

when documents are made by photo¬ 
graphy, each is primary evidence 
of contents of the rest, 53. 
and secondary evidence of original, 53. 

PLACE: 

facts relevant which fix, 7. 

PLANS; See Maps. 

PLEADERS: See Privileged Comraunioa- 
tions. 

jududal noHce to be taken of names of 
pleaders, advocates and vakils, 51. 

POLICE DIARIES: 
use of, for refreshing memory, 114. 
prisoner, caiiuot insist upon a police 
diary sent for and being re- 

fenwtP, to refresh memory, 114. 

POLIC® OFFICER; See Admission, Con- 
fessioB, Privileged Communications, 
oral evidenoe of statements made to, 
madmucdbfe, 70. 

if statements iqadebo, reduced to writing, 
the writing cannot be treated as part 
of thi recoil, 70. 


POLICE OPPICER-«mf^«etf. 
or used as evidence, 70. 
but may be used to refresh memory, 
70, 114. 

may be questioned regarding the state¬ 
ments mad^ 70,114. 
if the accused desires it, person making 
statement may be contradicted by, 
114. 

POLICY: 

assignment of insurance, without any 
consideration being expressed, 91. 

PORTRAIT : 

statement on, as to relationship: See 
Relationship. 

POSITION: 

question to discover position in life of 
witness, 109. 

POSSESSION : 

is presumptive proof of ownership, 80. 
rule does not apply when powession 
was obtained by foro3 or fraud, 86. 
survey map is evidence of, when surrey 
was made, 65. 

POTTAH: See Signature, 
should be produced, not only kabuliat, 
54, 

when contents of, are in question, pro¬ 
duction of document necessary, 70. 
unnecessary in other cases, 70. 
when grant of, by Government does not 
create possession, 86. 

POWERS OF ATTORNEY: 
presumption as to, 65. 

PRELIMINARY FACT; 
admissibility or relevance of evidence 
dependent upon proof of, 104. 
judge to decide on such preliminary 
fact, 104. 

PREPARATION : 
relevancy of facts showing, 5. 

PRESUMPTION: 

meaning of, “may presume”, “shall 
presume”, 4. 

as to genuiueuess of certified copies, 
certificates, ftc., 62. 

as to officer signing or certifying any 
document, 62. 

as to documents produced ea reomd of 
evideoce, confeasiouB, Ac., 62*68. 
as to gazettes, newspapers, jouieibd^ 
oq>ie8 of Acts, &&, 64. 
as to doonm^ts dir^jted by law to be 
kept by any persbu, 04,; i 
as to documents admiiif^e in 
without proof of seal OF 04^ 




PDF Compressor Pro 


154 


INDEX. 


PRESUMPTION—cowiwedl. 

M to maps made by the autbority of 
govwnimeut^ 64> 
as to thakbust maps, 65. 
tb« fae^ tbat aaOTvey map has been 
euperseded by af new one does not 
presumption ae to the ae. 
curacy rae old map^ 65; 
as to law-books publish^ by authority 
and law'reporis, 65. 
as to powers of attorn^) 6I>, 
as to oertified copies of foreign judieial 
records, 66. 

as to books referred to for information, 
published maps, charts, &o., 65. 
as to telegraph messages, 65-66. 
as to docum^ts call^ for and not pro¬ 
duced, 66. 

as to documents thirty years old; See 
Documents, 
as to jurisdiction, 82. 
of legitimacy from birth during mar¬ 
riage or within 280 days after its 
dissolution, 87. 

of fact likely to have happened in com¬ 
mon course of events and human con¬ 
duct, 87. 

from possession of stolen goods, 87. 
as to accomplice: See Accomplice, 
as to discharge of obligation in bond, 89. 

PREVIOUS STATEMENTS: 
use of, to contradict a witness, 109. 
to corroborate a witness, 113. 

PRIMARY EVIDENCE: See Secondary 
Evidence, 
meaning of, 62. 

documents n^y be proved by primary 
or secondary evidence, 52. 
but as a general rule must be proved 
by primary evidence, 64. 
jud^ may not disperse witir, save as 
provided in the Act, 116. 

PRINTERS: 

presumption as to Act printed by 

Queen’s, 64. 

PRINTINa: 

where documents wre made by, eeioh is 
prhnaiy evidoaoe of the. rest, ; 

Wi <wy secondary evidence, of t^ori- 

PRIVA*ro DOCUIIBNTO ; f 

wbat J 

■■ ■: 'C^IONS i ' I" 

(xiiBaviueat^^ 
doping nanmge, 95. 


PRIVILEGED fta—cenftMued: 
evidence from unpublished recordaM to 
aSSurs of state, 95. 

ofBicial communications how far twivileg- 
ed, 96. _ 

magistrate or police ofibar may not be 
compelled to say whence he got t in¬ 
formation as to oRisnee, .96. 
barrister, attorn^, pl^er> or vakil 
may not disclose communication made 
to him in course of professional em¬ 
ployment, 96-98, 

communication must be confidential or 
private, 96. 

andraadetotixe attorney exdutively 
in his character of attorney, 96-.97. 
he may not disclose contents or condi¬ 
tion of document with which he be¬ 
came acquainted for purpose of such 
employment, 96. 

or advice given by him to his client, 
96. 


but communication in furtherance of an 
illegal purpose, or fact showing com¬ 
mission of crime or fraud is not pro¬ 
tected, 96. 

what professional or other persons are 
within the rule, 97. 

privilege not waived by volunteering 
evidence, 97. 

client may consent to disclosure, 95.>96. 

how far he does so by giving evidence, 
97. 


privilege where client is the person in¬ 
terrogated, 97. 

client ofibring himself as a witness how 
far protected, 97. 

judgment, by West, J., on question of 
the production of document for in¬ 
spection of defendant, which was sub¬ 
mitted to plaintiff’s counsel, in which 
English decisions on fh.is point are 
reviewed, 97-98. 

witness not compellable to produce title- 
deeds, 99. 

or document tendu^ to miininate, 99. 
or document held fin'itno^er person 
who would be to refuse to> 

podttce, 99. 

unless there be an i^greement in writing 
to produce, 99; 

priv&^e estonds only to witnesses < not 

parilBS.toi»iV99. 


PRIVY COUNCIL: 

. prochuna^^s, ordinn. and rngnlations 
* of,. hp#-p!rpyed, 02. 

PROBABj&^ZinES: 
relevancy of facts 
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probate : See. Will. 

wiRs provable bjjTi ^8. 
jttd^eot, tjrder or decree in, when 
oondusive proof : See Judgment. 

PROCEEDINGS: See Legislatare, Muni¬ 
cipal Body. 

PROCLAMATIONS ; 
how proved, 62. 

PROCTORS: 

jttdicialnoMcie tobe taken of names of, 51. 

PRODUCTION: 

or documents : See Documents, Notice, 
of Witnesses : See Witnesses. 

PROFESSIONAL COMMUNICATIONS; 
See Privileged Communications. 

PROFESSIONAL DUTY: 
entries in books kept in discharge of; 
See Books. 

PROMISE; 

confession caused by : See Confession. 

PROMISSORY NOTE: 
improperly stamped, inadmuaible in 
evidence, 70, 71. 

PROOF: 

meaoiug of conclusive proof”: Se>e 
Conclusive Proof. 

subject of, how dealt with by the 
ludian Evidence Act, 50-81. 
facts which need not be proved, 50. 
facts of which judicial notice is taken : 
See Judicial Notice. 

facts which the parties or their agents 
admit, 51-52. 

all facts except contents of documents 
provable by oral evidence : See Oral 
Evidence. 

of duoumeuts : See Attested Documents, 
Ducuments, Documentary Evidence, 
Secondary Evidence, 
burden of : See Barden of Proof. 

PROPERTY: S^ Disposition, Exchange, 
Sale, Mortgage, Lease, Gift, Receipt. 

PROPRIETORY iINTBRBST: <See In¬ 
terest, pecuniary or proprietory. 

PROSECUTION; See Criminal Prosecu- 

foTidviiig'Mse esidenoe : See Witnesses. 
i«c<Jl and orosa-rsx^^ of witness 

iSse.Aoouied. 

l*ROVINCM:L; jSee Expressions. 

PUBUC DOCUSIENTS: 

letters b^ween district authorities are 
pdbNc’documents, 60. 


PUBLIC DOCUIiENTS-co»<i»tt«f. 

'Srhm a euR is oompromis^t re¬ 

garding the Cempromise form part 
of the.record. in the suit^ 60. 
and are therefore public dootiinehts^ 
provable by an office oo^, 80. 
jamabahdi jn^epared by Dy. Collector 
in the settlement of land is a public' 
document, 60. 

certificate granted by Board of Trade 
is a public document, 60. 
documents which could not be proved 
to be abstracts from or copies of Oo- 
vemmetU measurement chittas, though 
produced from the Colleotoraie, were 
held not to'be public documents, 61. 
who are entitled to copies of!: Nee Copies, 
entry in public or other official .book, 
register or record, statiug a fact iu 
issue, 40. 

relevant if made by public servoht'in 
discharge of official duty, 40. 
or by other person in performance of 
duty enjoined by law, 40. 
measurement papers prepared by a but- 
wara ameen deput^ by the Collector 
not public documents within mean¬ 
ing of 8. 34, 40. 

wajib-ul-arz of a mauza admissibb as 
evidence, 41. 

public book not evidence that a particu¬ 
lar entry has not been entered in it^ 41. 
registered deed of bale not public docu¬ 
ment under 8. 74, 55. 
certified copy uot permitted to be 
given in evidence, 55. 
right of inspection, of, 61. 
proof of documents by production of 
copies, 61. 

special modes of proving certain public 
documents, 61. 

public documents of foreign country 
how provable, 82. 

PUBLIC FACT: 

relevancy of statemont ot fact of a 
public nature, 

contained in remtal of Act of Parlia¬ 
ment, 41. 

or of Act of Governor General in 
Council, 41. 

or of Goveimors in Council of. Bombay 
and Madras, 41. > 

or of lieuteoAut Gorexnor ih Council 
of Bengal, 41. 

; m ii^natifiaation publii^ied in gaiette;. 

relevancy of judgment, oiAsr eir dej^iEe^r 
relating to matter of a public na¬ 
ture, ^44. ■ ' „ \ ■ 
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PUBLIC fBSTIVALS : 

Ifuitfl and holidays, judicial notioe to be 
taken of what, 51. 

PUBLIC IHTEREST: See Opinion, 
preautnption as to books referred to for 
iufonnatiou on matters of public or 
general interest, 65. 

PUBLIC OFFICERS: 
judicial notioe to be taken of what 
matters connected wiUi, 61. 
if appointment is notified in the official 
gazette, 51. 

eTideuce of appointment of, 68. 

PUBLIC RIGHT: See Right, Opinion. 
PUNISHMENT : 

previous convictions used to determine 
amount of, 49. 

QUESTION : See Cross-examination, Lead¬ 
ing Questions, Witnesses, 
witness must answer, though his 
answer tend to criminate him, 99, 
109. 

or expose him to a penalty or forfei¬ 
ture, 99, 109. 

but question must be relevant, 99, 

109. 

if irrelevant, Court has a discretion, 109. 
and may warn witness that he is not 
obliged to answer, 109. 
matters to be reg^ed in exercising 
; tois discretion. 109. 
criminating answer to relevant ques¬ 
tion cannot be used against witness, 
unless on a prosecution for' giving 
false evidence, 99. 

magistrato should inform witness of his 
privilege, 99. 

questions testing veracity, exclusion of 
evidence to contradict answers to, 
111 . 

presumption from refusal to answer, 

110 . 

Court may forbid indecent and s(»nda- 
lous questions, 110. 

Court shall forbid questions intended to 
insult or annoy, or needlessly offensive 
in form, 110. 

tending to corroborate evidence, 113. 
judge may ask any questions of ^artaes 
and witnesses, 116. ^ 

when he finds sny material qijssUon 
has been mnitted, 105. I 

jury or assessors may put qu|rt;ions 
\ >wlth'Judge's bttve ' | 

'QUiiitwoN ANU:^Airswi!R'^'', i 

dbnfi^on iiattst beiii form df. 191 


RAPE : 

evidence that proseoutarix is of geoetul- 
ly immofal duoaotw m» be pven on 
trial lor, 112. 

RASHNESS: 

relevancy of facte showii^, 11. 
RECEIPTS: 

for sums paid in part liquidadcm of 
bond hypothecatii^ immoveable pro¬ 
perty must be regmtored, 70. 
such parents, may nevertheless be 
proved by parol evidence, 70. 
for money, goods, fee., when relevant, 
38. 

for earnest money, require to be res¬ 
tored, and without registration are in¬ 
admissible in evidence, 71. 
oral evidence of payment is however 
admissible 71. 

RECITAL: See PubKc Fact. 

RECORDS : See Public Documents, 
copies of, See Copies, 
presumption as to record of evidence, 
62-63. 

as to certified copies of foreign j udioial 
record, 65. 

RE-EXAMINATION OP WITNESS: 
what it means, 105. 

to be directed to explanation of mat¬ 
ters referred to in cross-exammation, 
106. 

new matter may be introduced in, with 
permission of Court, 105. 
adverse party entitled to cross-examine 
on such new matter, 105. 
witnesses to character liable to, 108. ^ 
leading questions not to be asked in, 
without permission of Court, 108. 

REFERENCE: 

when Court is allowed to resort to books 
of, 61. 


REFUSAL: 

of witness to answer, 110, 

REFRESHING MEMORY : 
witness may refresh tnemo^ by ««- 
fermg to writing zm4e by himself at 
time of transaottoB, or when tmhsac- 
ti^ was fresh hi his memoryj 119. 
or to rdierdng to writing by 

andto«r ps^n, tot whi(h be toil 3^ 

und knew to he oome^ 118 , 


/ when wittoiw is compiled tq lelsr to 
dooumeoto IIA . r 

witness may, with perinitotot th* 
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BKFEESHISa MEMORY—co«lli»«e<i. 
Court, UM a copy of the orij^nal.wri* 
ting, 114. 

expert may re&eah hia memo^, by re¬ 
ferring to profeaaional treatiBes, 114. 

witnew may speak to facts mentioned 
in writing, though he have no specific 
recollection thereof, if he be sure that 
thw were at tilie time correctly recor¬ 
ded 114. 

writing used to refresh memory must 
be wown to adverse party who may 
cross-examine thereupon, 116. 

statements made to police officer reduced 
to writing may be used for ; See Police 
Officer. 

prisoner has no li^t to insist upon po¬ 
lice diaries being referred,to, to re¬ 
fresh memory, 114. 

register kept by gomasta allowed to be 
referred to, to refresh memory when it 
was the only evidence of the execu¬ 
tion of bonds destroyed by fire, 114. 

REGISTER: -Sec PubUe Documents. 


REGISTRATIONS : See Oral Evidence, 
Receipts. 

registered contract cannot be rescinded 
or modified by subsequent oral agree¬ 
ment, 72. 

no agreement could be proved to rescind 
registered conveyance, 79. 


REGISTRATION ACT (INDIAN): See 

Acts of the Indian Legislatures, Till 

of 1871. 

REGULATIONS; 

bow proved, 62. 

list of, quot^ or referred to: 

I, of the Bengal Code. 

IV of 1793, 8. 6, so much as has not 
been repealed, repealed, 126. 

Ill of 1808, 8. 7, so much as has not 
been repealed, and s. 8, repealed, 

126. 

VII of 1822, referred to. 60. 

IX of 1838, s. 19, repealed, 126. 

II, of ihe Madras Code. 

I of 1808, ss. 2 and 3, repealed, 127. 

‘ II of 1803, M. 8 and 4, repealed, 127. 

XIV 1810,8. 5, renewed, 127. 

III, of Ihs Boinbay Ood& 

VI of 1799, part of s. 2, repealed, 

127. 

II dl 1827, 88. 4, IS, pKt of 11, and 
Appteliix B, repealed, 127. 

XII m 1827, so much of s. 8, clause 
Sy kh lias hot been repealed, Fepeid- 
ed,12(r. 


RldULATIONS- 

XIII of 1827, «> much <rf s. 80, 
dause 2, as has not^^be^ repealed, 
repealed, 127. 

XVX of 1827, a. d, and so mu(h of 
sec. 5 as relates to tdring of oaths, 
repealed, 127. 

XIX of 1827, s. 1, clause 2, part of 
, s. 0, and Appi^ix A, repealed, 

128. 

XVlli of 1800, s. 2, repealed, 128. 
REJECTION: 

improper rejection of evidence whmi 
not a g^und for a new trial or re¬ 
versal of decuion ; See Evidence, 

RELATION: 

facts relevant which show, between 
parties, 7. 

RELATIONSHIP: 

statement as to, by perscm who cannot 
be produced as a witness, 84. 
declarant must have had special means 
of knowledge, 34. 

statement as to, between persons de¬ 
ceased, made in will, deed, pedigree, 
tombstone, portrait, Ac., 84. 
statement must have been made before 
question in dispute was raised, 34. 
statement made by a deceased family 
priest admissible, 84. 
relevancy of opinion as to relationship 
expressed by conduct, 47. 

RELEVANCY OF FACTS: 
evidence may be given of facts in issuer 
and relevant facts, 4. 
but not where provision of Civil Pro¬ 
cedure Code disentiUes, 4. 
facts formii^ pmi of same transaction 
relevant, 5. 

facts which are the oooarion, cause, or 
effect of relevant facts, or facts in 
issue, 6. . 

or which constitute the state of thing. 
under which they happened, 5. 
or which afiurded an opportunity for 
their ocomrenoe, 6. 

facts showing motive or preparation for 
any &ct in issue are relevimt, 5. 
previous or subsequent oonduct when 
relevant, 6*6. ' 

eiqrlanation of what is meant by coo - 
duct, 6. 

statement affecting conduct rdevaiit, 0< 
facta neoesaary to explain •er introduce 
relevaht fa^ 7. 

or which support or reimt an ia^mk^ 
suggested by iheoii t* 
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RELEVANCY OP PAC!Ta-«>M**nmal. 

or whit'h ostablieh ideutil^ of aiiy ppr- 
800 or thing, 7. 

or which fix time or place at which 
aoy'fact happened, 7 
or which show relation of parties by 
whom any foot was traiisae^, 7. 
UiiHW said or done by eouspirator in 
reference to eommon design,'8. 
facts inconsisteut with fact in issue or 
relevant faot^ 8. 

or making its existence or non-exis* 
tenoe probable or improlMible, 9. 
when previous judgments are relevant 
to prove custom : See Judgmeuts. 
facts which assist in determining amount 
of damogi'B, 9. 

facts relevant to existence of right or 
custom, 10, 

facts showing existence of state of 
mind or of body or bodily feeling, 11. 
must be shown to exist in reference to 
the particular matter in question, 11. 
facts indicating vrhether act was ac> 
oideutal or intentional, 14. 
course of business when relevant, 14. 
admissions when relevant, See Ad¬ 
missions. 

statements by persons who cannot be 
called as witueases when relevant, 32. 
statement relisting to cause of death : 
See Death. 

' statement made in course of business : 
See Course of Business, Account Books, 
statement made againsi' interest: See 
Intei-est, pecuniary or proprietary, 
statement giving opinion aa to public 
right or custom or matter of general 
interest : NIee Opinion, 
i^^tement relating to exbtence of rela¬ 
tionship : See ^lationship. 

Statement as to relationship made in 
will or deed of deceased person : See 
Relationship, 

StatsmeOit iti will or deed tn to custom 
or light 8e€ Custom, Bight, 
statement by « uumbOT St persons ex¬ 
pressing feelings, impresiddns, ^levant 
>to matter in questioo: See I^Impres- 
«oa. 

. pontnd{eti<m and corro1xcwtion:kif state¬ 
ments relevant uxidSr ss, ^38,113. 
^rehmlaii^ df sildeiice 91'formdr 

jodifiiat proceeding; See 

entlies in pttUio -or htl 
r Doeuinents. 


tion, 
it: See* 
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RELEVANCY OF FACTS-^cnn^imieef. 

ot statements of fa6ts in maps, plans 
or charts ; S^ Maps. 

Of Statement of pu''>lic tadt contained 
in Act, Notmoation, &o.: See 
Public Fact. 

of ju'^ments: Nee Judgments, 
of opinions of third persona: See Ex¬ 
perts, Handwriting, Opinion, 
of facts supporting or inconsistent with 
the opinions of experts, 46. 
of opiuioDs as to general right or cus¬ 
toms : Nee Custom, Right, 
of opinions as to usages, tenets, con¬ 
stitution of religious foundation, 
meauing of words: See under these 
heads. 

of opinions as to relationship: See 
Relationship. 

of grounds of opinion : Nee Opinion, 
of character : Character, 

judge to decide questions as to, 104. 
order of proceeding when relevancy of 
fact depends upon proof of prelimi¬ 
nary fact, Ac., 104. 

questions relevant to case must be an¬ 
swered : See Witnesses. 

RELEVANT: Nee Relevancy, 
definition of the term, 2. 

RELIGIOUS 

or charitable foundation, constitution 
and government of, provable by opini¬ 
on 47 . 

RENT : 

non-payment f>f, dfies not prove cessa¬ 
tion of tenancy, 86, 

REPEAL OF ENACTMENTS : Nee Acts 
of the Indian Legislatures, Regulations, 
Statutes. 

REPORTS: 

books of, admissible in evidence, 41. 
presumption as to, 65. 

REPRESENTATIVE CHARACTER 
admissions by , per^ns holding, 15. 

REPRBSENTAti^ IN INTEREST ; 
admissionB ttlMle by, 16. 
purchaser at a sale in execution .<4 a 
decree hold to be a''* repteeeutiiM're in 
intetmt" of judgment debtor within 
8.2|i 17. 

REPUTA'iplaN: See 
evidence of, general 
>1^1^ to.piwve<ehamotof^J0^ 

RES JUDICATA : See 
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BEVBRSAL! 

Wiipi^Qlun' adraiAsion or rejection of evi¬ 
dence when not a ground for, of deci¬ 
sion : 8e6 Evidence. 

EIGHT; 

facts relevant to existence of, 10. 

' opinion as to existence of public: See 
Opinion. 

judgments relevant to prove : See Judg¬ 
ments. 

definition of term “ right” under s. 13, 
by Garth, C. J., 11. 
iholudea properties of only an incorpo¬ 
real nature, 11. 

*'right" is not a public right only, 
11 .. 

right to recover possession of property 
not a " right" under s, 13, 11. 
statement, % person who cannot be pro¬ 
duced as a witness, contained in docu¬ 
ment relating to transaction by which 
any, was created, claimed, jto., 84. 
opinions of persons likely to know, rele¬ 
vant to prove general, 47. 
explanation of expression “ general right 
or custom," 47. 

RIOTING: 

confessions made by opposite parties 
charged with ; See Confessioua 

ROAD: 

rule of the, to be judicially uotioed, 
51. 

ROAD CESS; 

Papers are evidence quantum valeat 
under s. 13,11. 

SALE : Oral Evidence, 

of property when must be reduced to 
form of a document, 69.. 
ambiguous sale certificate: iSee Lan¬ 
guage. 

SCANDALOUS QUESTIONS: See Ques¬ 
tions. 

SCHEDULE: 
of Evidence Act, 118. 
of Qaiths Act^ 124. 

SCIENCE:. 

opinions of experts relevant upon points 
of, 46-46. 

court may resort to books on matters of, 
Bl. 

SEALS: 

judicial .to of what, 50. 

^Usb.ba:diistme% legible, 51. 
compesiaon of, 60. 


SKALS~COW<i«M6<f. ' ; 

presumption as to oerta^ sealB beiug 
genuine, 64. > 

SECONDARY EVIDBNOB: 
wbat is meaut by and iududed ; under, 
63.. 

documents may be provable by, 62, 

' when and of what kind Aay be giv^ of 
existence, condition, or contenls of 
documents, 64-66. 

admission of, cannot be objected to m 
special appeal, if defendant does not 
object to it at the time it is admitted, 
63 . 

of Deeds of Partition : See Deed of Par¬ 
tition. 

of document more than 30 years old, 
proved to be lost, 66. 
of bond not pioduced, the execution 
of-which Was denied, and not proved 
to have been lost or destroyed, inadmis- 
sible, 65. 

not admissible until notice to produce 
has been given, 66. 

cases when notice is unnecessary, 66-66. 

SECRECY: 

ofmfession made under promise of secre¬ 
cy : See Confession, 

SECT: See Religious Foundation. 

SENTENCE: See Judgment. 

SIGNATURES : See Confession, 
opinions of persons acquainted with 
si^^nature of person, relevant to prove, 
46. 

what, judicially noticed, 51. 
signature of document must be proved, 
69. 

comparison of, 60. 

signatures of pottahs held to be^ proved 
to be those of the lessor, l?y ryots' 
Swearing they had received tmtpottahs 
from the person who pro£e88e4 to sign 
them, 60. 

presumption as to genuineneas of eer- 
wn, 64. 

as to official character of person <inn¬ 
ing a document, 62. 

of doouments 80 years old : See Dbcn- ' 
meats; 

sign manual of sovermgn, judidai^noti^ 
to be taken of, 50. 

SODI RAZINAMA: 

how provable, 70. 

SOYERBtGN: 

judiflial: tskm qf. 

rign manual q4 69.; : ^ ;i 
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SOVERBlGN*-eo»ij»«ed. 

andol titie, of state or sov^reigD 
reoc^ised by BritiBh Crown, 51. 

SPECIAL KNOWLEDGE; 
p«neDS having : See Experts. 

SPECIFIC BELIEF ACT (INDIAN): See 
Acts of the Indian Legislatures, I of 
1877. 

SPECIFIC PERFORMANCE: 
cases in which, need not be decreed, 
74-76. 

STATE: 

affftira of : See Privileged Communica¬ 
tions. 

acts of, how proved, 61. 
judicial notice to be taken of what acts 
of, 61. 

STATEMENTS: See Confession, Course 
of Business, Custom, Death, Impres¬ 
sion, Interest, Public Fact, Relation¬ 
ship, Relevancy of Facts, Right, 
affecting conduct are relevant, 6. 
how much of statement to be proved, 
41-42. 

STATUTES : See Act of Parliament, 
judicial notice to be taken of, 60. 
list of statutes quoted or referred to : 

26 Ge**. Ill, Cap. 67. s. 88, so far as 
it relates to Courts in the ]^t Indies, 
repealed, 118. 

9 G^. IV, Cap. 74, as. 86 and 37, re¬ 
pealed, 124. 

8 and 4 Wm. IV, Cap. 49, whole so far 
as it relates to B. India, repealed, 124. 
8 and 4 Wm. IV, Cap. 82, whole so far 
as it relales to B. India, repealed, 124. 
5 and 6 Wm. IV, Cap. 62, whole so far 
as it relates to B. India, repealed, 124. 

1 and 2 Vic., Cap. 77, whole so far as it 
rdates to B India, repealed, 124. 

14 and 15 Vic., C^. 99, s. 11, and no 
much of t. 19 as telates to E India, 
repealed, 118. 

21 and 22 Vio., Cap. 106, referred 87. 
24 and 25 Vic., Cap. 67, r^4rred to, 2, 

6o;8T,im 

SUCCESSION ACT {INDIAN): See Acts 
of the Indian L^Ulatttres, X ol 1866. 

. {fforiaiona of, as to oonstniimon of 
wiSa: See WiQa. 

SUMMONSES ; See WRn^Stoi. 

SUBtEt : SbeMaps. 

^ BUEvirr'witRD.;"; ■ 
i held t^lg ovidenee of 

' " 'poBMssion, 40. 


TAINTED EVIDENCE ? 

not improvs'l'by bung oorrobcrated by 
other tainted evidence, 24. 

TECHNICAL: Expras^ns. 

TELEGRAPH MESSAGES; 

presumption as t(^ 66-66. 

TENANCY: See Estoppel. 

burden of proof of cessation of, 85. 

TENETS: 

of any V*ody of men or family provable 
by persons having special means of 
knowledge, 47. 

TERMS; isee Words. 

TERRITORIES: 

uu<ler British Crown, to be judicially 
noticed, 51. 

proof of cession of, 87. 

power to cede territory did not belong 
to Secy, of State when government 
was transferred hrom East India 
Company, 87. 

THAKBUSTMAP: See Maps. 

THREAT; 

confession caused by: See Confession. 

TIME; 

facts relevant, which 6r, 7. 

divisions of, to be judidally noticed, 61. 

TITLE: 

survey map is not direct evidence of, 66. 

TITLE DEEDS; 

witness not party to suit, not compel¬ 
lable to pi^uce, 99. 

TOMBSTONE: 

statement on, as to relationship: See 
Relationship. 

TRANSACTION; 

definition of term in s. 13, by Garth, 
C. J., 11. 

adjuatmenc of differences parties to 
a suit inter ne is a transaction, 11. 

{srooeedings in a suit might be called, a 
transaction, 11. 

but not we dedsioik of a Court of 
Justice, U. 

TRANSliA’I^R: See Documents, Inter- 

obligation of witnens to stiito, not affect¬ 
ed by omissioQ or irregularity of oatii, 

■■ .128. , 

petwm ^ving evidence b^ote eburi dr 

r rson authorised to sdibihtister Oath 
bound to state the truth, 128. . 
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TRUTH—co«<i»>itteeZ. 

to test irutlifulQMS o£ witness, 
109. 

tlSAGE; See Custom, 
usages of any body of men or family 
provable by persons having specm 
means of knowledge : 47. 
oral evidence may be given of usage or 
custom annexing incidents U'^t iucon* 
sistent with terms ibf Wiitten con¬ 
tract, 72. 

VAKHj : See Pleader. 

VARIATION: 

of document by oral evidence; See Oral 
Evidence. 

VERACITY: 
questions testing, 100. 
when answers to cannot be contra¬ 
dicted 111. 

VERBAL AGREEMENT : See Oral Evi- 
dence. 

VERNACULAR; 

examination not rendered inadmiBsible 
as evidence, even though questions 
asked were not recorded in the verna¬ 
cular, 19. 

WAJIB-UL-ARZ: SeePublic Documents. 

WIFE : Sec. Husband and wife, Witness. 

WILL: See Probate, 
must be attested when under s. 50 of 
Act X of 1865, 59. 

statement in, as to relationship: See Bela- 
tionshq). 

provable by probate, 68. 
evidence Act does not affect provisions 
of Indian Succession Act as to the con¬ 
struction of wills, 81. 
wills under Acts X of 1865 and XXI of 
:^70 must be reduced to form of docu¬ 
ment, 69. 

Ibonstruction of, \mder Act X of 1866, 
not affected oy anything contuned in 

WITNESSES : W Document Evidence, 
Judge, Oaths, Parties, Privileged Com¬ 
munications, Questions, Relevan(^ of 
Facts. 

credibility of testimony of, how tested, 
109. 

depositions d, must he reduced to fonn 
of a document^ 69. 

translation of depositiem must be inter¬ 
preted to witness in language in which 
it was given, 69. 

cr In a language he understands, 69. 
Act E 01 1882 more stringent in this 


WlTNESSES-t’c<w<i^«pd 

parti<ari^r than Ast X of 1872, 69-70. V 
former statemehte by witness may W | 
proved to (xmmbointe later 
as to same faoti 7. 

evidence of, riven in former judicial: 
proceedkig: ^ 'Dwosittoh.. = ^ 

scientific witnesses s Ece Experts, 
attesting witnesses to documents must 
be oafied’when, ikc,, 69. 
all persons Cdinpeteut to testify, unless 
inosimbleofnmderstandingAttdmisw 
ing questions, 93. 

lunatic competent unless rinable to 
underotand and answer questionB, 93. 
admission of evidence of cijld eacamin- 
ed wilhbut an oath, 93. 
vkM em^ion” in s. 13 of 'Oath’s Act 
includes all omissions, 93. - 
and is not Hndtedto '^acridental or 
negligent, omi^ons, 93. 
accused witness for co-ancusSd,'28. 
while under arrest hhd while not xmder 
arrest, 93-94. 

dumb pefTSon competent and may testify 
by ■writing or by «%ns, 94. 
sucii evidence shall considered to 
be oral evidence, 94. 

partial to bh’il proceedngs and their 
husbands or wives competent; 24. 
husband or wife competent in criminal 
proceedings against accused, 94. 
divorce case when co-respondent did not 
offer himself as a, 94. 
judges and magistrates how far privileg¬ 
ed as, 94. 

if he waives his privilege, no other 
person can assert it, 95. 
sessions judge cannot compel a commit¬ 
ting magte. to answer questions as to 
his own conduct in Court, 95. 
attorney or advocate employed in case 
may be examined as a wltoess, 97. 
witnesses not compellable to disclose 
etetoin communications or to produce 
title-deeds or criminating document 
Ac.: Bee Privileged CommunicaMons. 
witness not excu^ from answering 
question tending to criminate or en- 
pose to a penalty or forfeiture, 99,109. 
but answer cannot be used against Idm 
unless on prosecution for ^mgfa^ 
evidence, 99. 

witness should be warned of his prfvi-' 
lege, 99. 

when he is not warned and makes false 
denial, 99. 

deposition of witness, used si^dnst hj^ 

iasulMeqentttMJiOO., ^ J; 
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WlTNESSBS~-co»«i««{^. 

held to be adamsibie beoiaufle made 
. voluntMily, dS-lOO^. , 

. queation mucd be relera&t, 109. 

if irreleTant) Court ht» a discretion, 
109. 

aicoompliee a competent witness against 
an aooueed person, &c.: Set Aocom<. 
plice. 

no particular number of witnesses re¬ 
quired for any fact, 100. 
conviction on statement of complainant 
only lawful, 100. 

court has not power to refuse to sum- 
' mon or to examine witnesses in civil 
cases, 100. 

rules relating to summoning and atten¬ 
dance of witnesses where contained, 
100 . 

relating to issue of commissions, 100. 
relating to examination of prisoners 
in jail, 100. 

provisions of old and new Codes of 
crimhud Procedure yarding sum¬ 
moning and examination of witnesses 
in criminal cases, compared, 100. 

order of production and examination of, 
104. 

rules relating to, where contained, 
104. 


to be examined on oath or solemn 
affirmation, 120. 

examination of : 8m Cro&s examination, 
Examination-in-Chief, Re-examinatibn. 
credit of, how impeached, 112. 
rule of English l^w ou this point, 112. 
when and how witness may refresh 
memory: Bee Kefreshing Memory. 

WORDS : iSee Expressions, 
meaning of words or terms used in parti¬ 
cular districts or by particular classes 
of people, provable by persons haring 
special means of knowledge, 47. 
used in a peculiar sense, evidence as to 
meaning of, 81. 

WRITING ; See Documentary Eridence, 
Hand-writing, Oral Evidence, Re¬ 
freshing Memory. 

witness may be asked whether contract, 
grant,^ Ac., was in writing, and if he 
reply in affirmative, adverse party may 
object to his evidence until writing be 
produced or it be shown that secon¬ 
dary evidence may be given, 108. 
cross-examination of witness as to pre¬ 
vious statement made in or reduced to 
writing: See Cross-examination, 
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